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FTPAXIOAHCKOE MPABO

AHanu3 MHCTUTYTa KPYNHbIX CAENOK

EsctpatoBa naHa ButanbeBHa, CTyAeHT MarucTpaTypsl
Poccuitckunin rocynapcTBeHHbIM couManbHbIi yHuBepcuTeT (r. MockBa)

B nacmosweil cmamve agmopom nposooumcs aHaius UHCMUMyma KpynHolx
c0es0K, paccmampusaemcs NOHIMuUe U CyujecmeenHole NPU3HAKU, NPUBOOIMCS NPU-
Mmepui cyOebHOT NPAKMUKU, U3YHAIOMCS 0CHOBAHUS 01 0CNAPUBAHUS KPYNHBIX COeI0K.

Knmiouesvie cnosa: kpynnas coenka, o0ujecmsa ¢ 0epanu1enHol omeemcmeen-
HOCMb, aKyuoHepHble 06ujecmaa, cy0ebHas Npakmuxa.

Analysis of the institution of large transactions

In this article, the author conducts an analysis of the institution of large transactions,
considers the concept and essential features, gives examples of judicial practice, and studies
the grounds for contesting large transactions.

Keywords: large transaction, limited liability companies, joint-stock companies,
court practice.

HeCMOTpH Ha TO, YTO MHCTUTYT KPYIHBIX C/IEJIOK JJOCTATOYHO MOJIO/, OH HEOJHO-
KPaTHO MOZBEPTra/icad U3MEHEHHUAM.

BO3HUKHOBEHHUIO 0COOOT0 TMOPAAKA 3aAKTIOUEHUS KPYITHBIX CIeJIOK CIOCOOCTBO-
BaJIO CTpeMJ/IEHHe IPAaBOBEOB 00eCIIeUUTD OIIpe/ie/IeHHBIMU TaPAHTUAMU CyOBEKTOB
XO3AMCTBEHHOH JIeATeTbHOCTH PACCMATPUBAEMOT0 BH/A IPaK/JaHCKUX IIPaBOOTHO-
menni. Heo6X0ANMOCTh BOSHUKHOBEHUSI JAHHOTO UHCTUTYTA 0OYC/IOB/IEHA TeM,
YTO ITPY COBEPIIEHUH KPYITHBIX C/Ie/IOK Ha IPEANIPUATHE OKA3bIBAETCH CYIIeCTBEHHOE
BJIMAHHUE, KOTOPOE He BCEr/ia IIPUBOAUT K IT0JI0KUTE/TbHBIM €TI0 H3MEHEHHUAM.

B cBoeii pabote Kysuenos A. A. [1, c. 16] yxasa, 4To BliepBbIe CYI[HOCTb KPYITHOMH
caenxu 6pL1a packpsita C.A. Byp1akoBbIM, KOTOpast 3aK/II09a/IaCh B COBEPIICHUH PY-
KOBOZSIIMMHE CYOBEKTAMH IIPEAIPHUATH AeHCTBUH, CBI3AHHBIX C OTUYIKAECHUEM aK-
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THUBOB OpraHu3anuu. HekoTopele aBTOPBI OCUNTANU JAHHOE ONPEJe/IeHUE Y3KUM,
IIOCKOJIBKY He BKJIIOYAeT B ce0s IPaBOOTHOIIECHHUsI, yCTaHABINBaeMble B JaHHOH 00-
JIACTH YHUTAPHBIMH HPEJIPHUATHIMHE, 2 3HAUUT, He MOXKET OBITh YHUBEPCATbHBIM.

Jpyrve aBTOpPBI BUAAT HEOOXOAMMOCTD Paszie/IeHuUst KPYIIHBIX C/I€/IOK Ha IIPSIMbIe
1 KOCBEHHBIE. B I1epBoM c/ydae, KpyIHasA C/le/IKa IPOBOAUTCA MEXKIY ABYMS XO35H-
CTBYIOIIMMH CyOBEKTaMM U MOZpasyMeBaeT OTUY)KAEeHHe HMYIIeCTBa OHON opra-
HHU3AIUU B COOCTBEHHOCTD APYroro mpeanpuarus. [Ipu coBepiIeHNH KOCBEHHBIX
ClIEJIOK MOT'YT YYaCTBOBATh TPEThH JNIA (IOCPEAHUKH), TH6O BKIIOYATH [IPOMEXKY-
TOYHbIE CTAJHH.

Pa3/M9aroT KpymHble CAEIKU U 110 LeJH UX IPHOOpeTeHNs, KaK IPABHJIO, HUCXO-
AsIL1eil 13 9KOHOMHUYECKOH 11e/1eCO00PasHOCTH — paclIupeHus Gu3Heca, BXOXK/JeHUsI
Ha HOBBIH PBIHOK, JINOO [/ COKpAIlleH s H3/ePKeK U YBeJIUIeHU TPUOBLIH.

Heo6XoAuMO OTMETHTD, UTO 3aKOHOZATe/IeM MOHATHE «KPYIIHAs CAeMKa» HeoJ-
HOKpAaTHO NOABEPIIIOCh U3MeHeHUAM. Tak, faHHOe UM omnpezenerue g0 2008 roga,
BKJIIOYAJIO B Ce0s1 OCHOBAHHUSI COBEPILIEHHs JAHHOTO BU/A CAE/I0K, NCXOAAIINE U3 CTOU-
MOCTHOU Be/IMYHHBI OTYY’K/A€MbIX AKTUBOB IIPeIPHUATHA.

Heo6X04uMO OTMETHTD, YTO MOHSATHE KPYIHBIX C/IEJIOK B HACTOSIEE BPEMsI CO-
JIEP’KUTCA B HECKOJIBKUX HOPMAaTHBHBIX aKTaX.

Tak, B cT. 46 ®3 «O6 obujecTBax C OrpaHUYEHHOH OTBETCTBEHHOCTHIO»
ot 08.02.1998 r. Ne 14-®3, oz, KpyTIHOM C/Ie/IKOM TOHUMAETCsl COBEpIIEHHE HECKOIBKUX
CJIeJIOK, IMEIOIIHX OOIYIO B3aNMOCBA3b U BBIXOAAIIUX 3a TIPe/e/bl 0OBIYHOM X035 -
CTBEHHOH /IesITeIbHOCTH OPraHU3alUK. 3AKOHOATeIb CIe/l HeOOXOAMMBIM YKa3aTh
Ha OCHOBAHMSA 3aK/IIOUeHH JaHHOTO BU/A C/Ie/IOK, @ UMEHHO:

— TIPAMOTO NPHUOOPETEHU U OTUYKACHHA UMYIIeCTBA OPTaHU3AI[UH;

— KOCBEHHOTO OTUY>K/[€HUA aKTHBOB NPEeAIPHUATHSA, BHIPAXKEHHOTI'O B 3aK/II0-

YeHMH TAKUX I'Pa)kJaHCKO-IIPaBOBBIX C/Ie/I0K, KaK 3a/I0T, IOPYYHUTENbCTBO
U T.J., a TAK)Ke BpeMEeHHOH Iepeslaul UMYILeCTBa B I10/1b30BaHUE JAPYTOro
MIpeAIpUATHA.

OO61mKM yc10BHeM, ONpee/IAI0IIUM HMEHHO TaKoe 3HaueHHe KaK «KPYIIHas» B-
JIAETCS CTOMMOCTHAS OLIeHKa OTYYKAAaeMOTO HJIH MPUOOpeTaeMoro NMyIIecTBa, KO-
TOpas He MOXKeT ObITh MeHee 25% 0a/1aHCOBOM CTOMMOCTH OT OOIIUX aKTHBOB Ha MO-
MEHT 3aK/II0YeHHUs C/Ie/IKH.

Heo6X04uMO OTMETHTD, ITO AAaHHAS BeJIMYMHA UMeET CYLIeCTBEHHOE 3HaUeHUe
JJI COBEPIIEHHUS KPYITHBIX C/IeJIOK OTHOCHTE/IBHO UX XapaKTepa. Tak, B IleHa C/Ie/IKH
OIlpefiesIAeTCs U3 COOTHOLIEHHS BeIMYUH 6aIaHCOBOM CTOMMOCTH U OIpefie/IIeMOH
I[eHBI TPUOOPEeTaeMOro, OTYY)KAAeMOr0 HJIH TIepejlaBaeMOro HMYIeCTBa.

Heo6XoauMbIM yCI0BUEM /s ONpe/e/leHUs] KPYIHBIX C/Ie/IOK SB/ISeTCA TO,
4TO CYIIHOCTb OTUYXK/EHHs, IPUOOPETEH s WIH ITepeJjadll UMYIIeCTBa IPepPUATHL
BO BpeMeHHOe I10/1b30BAaHKeE U BJIa/ieHHUe, JO/DKHA BBIXOAUTD 3a IIpeZe/ibl 00bITHON



OCYIIeCTB/IIeMON X03HCTBYIOLUINM CyO'bEKTOM /IeTeIbHOCTH U BJIEKYT 3a c060i
CyllleCTBEHHbIe U3MEHEHHS, HallpUMep, CMeHY perHoHa JIesTeJIbHOCTH U/IU PbIHKOB
cOBITA IPOYKIUH.

Tak, HanpuMep, KOMITAHUA 3aK/IFOYH/IA [IBA JOTOBOPA OKa3aHuUsA ycayr. KoHTparenT
BHec npezomnary. Yepes HEKOTOpOe BpeMs JUPEKTOP KOMIIAHUM IOZIHCa COT/Ia-
IIeHHe O PACTOPIKEHHH JIOTOBOPOB, O KOTOPBIM KOMIIAHUSA JO/DKHA ObLTa BEPHYTh
HOJIy4eHHble AeHbrH (6,75 MIH py0.). DTO He MOHPABUIOCH €HMHCTBEHHOMY Y4acT-
HHKY, 1 OH 06patuics B cyz. [To ero MHeHHUI0, CAe/IKU ObLIM KPYIIHBIMY, T. K. HX IjeHa
npesblnraaa 25% 6agaHCOBOM CTOMMOCTH akTUBOB. Ho cormacus Ha pacTOpikeHHe
ZIOTOBOPOB AUpeKTOop He moaydma. Cyz oTKasan B ucke. KoMmaHus Besa fesTenn-
HOCTb B 00/1aCTH IIpaBa, IPeOCTaBICHNA KOHCY/IbTAIIMOHHBIX U IIOCPEAHUYECKUX
YCJIYT IO apeH/ie HeXXH/IOM HeABMKUMOCTH. [Io3ToMy 3aK/Ir0ueHMEe OTOBOPOB OKa-
3aHMSA YCJIYT, @ TAKXKe COIIAIIEHUH O PaCTOP}KEHHH JOTOBOPOB ObLIO 0OBIYHOI ITpaK-
THKOH B KOMITaHHH ([I0CTaHOBJIEHHE APOUTPAKHOrO cyzsa MOCKOBCKOTO OKpyra
ot 18.06.2019 Ne ®05-8542/2019 no ey Ne A40-219683/18) [2].

[Tpy 3aK/II0U€HNH KPYITHOU C/Ie/IKH ITyTeM MOJITHCAHUSA HECKOIbKUX B3aHMOCBSI-
3aHHBIX ZIOTOBOPOB I10 OTYY)KAEHHUIO, IPHOOPETEHHIO U [Iepeiade NMYIeCTBA IIPeJ-
HpPUATHA, 00sA3aTeTbHBIM MPU3HAKOM SABJIAETCSA B3aMMOCBA3aHHOCTD. [JaHHBIN KpHU-
TepHi BKJIOYaeT B ceOs:

— e/IUHYIO LieJIb, a TAKKe 00lIlee X03AHCTBEHHOE Ha3HAUeHHe UMYIIIeCTBa, CTaBIIee

00bEKTOM yCTaHABIUBAEMbIX [IPABOOTHOLIEHHH;

— KaK UTOT — KOHCOJIMJallysA YKa3aHHOTO B IOTOBOPAaX UMYILIECTBA Y OHOTO

JIUIIA;

— OTCYTCTBHE JJIUTETBHOTO IPOMEKYTKA 10 BPEMEHH 3aK/II0YEHHUSA C/IE/IOK.

[ToHATHE KPYITHOH C/le/IKM TaK)Ke BK/II0UeHO B ookeHus OX «O6 aknnoHepHbIX
oburectBax» oT 26.12.1995 r. Ne 208-$3. B s7aHHOM HOPMaTHBHOM aKTe IIPAaBOBOMY pe-
T'YJIMPOBaHUIO KPYIIHBIX C/IEJIOK BbIZIe/IEHa OT/le/IbHasA I/1aBa.

HenocpezacTBeHHO MOHATHE PacCMATPHUBAEMOTO BU/IA CZIEIOK U3JI0KEHO B II. CT.
78 yKa3aHHOTO IPaBOBOT'0O UCTOYHHMKA. CTOUT OTMETUTD, UTO JJaHHOE OIpe/ieIeHre
COOTBETCTBYeT U3JI0KeHHOMY paHee B P3 «O6 ob1ecTBax ¢ OrpaHHYeHHOH OTBET-
CTBEHHOCTBIO».

Heo6x0A1MO OTMETHTD, UTO /151 3aKOHHOCTH CAEJIKU TAKXKE JO/DKHO OBITH COOIIO-
[l€HO TaKOe YCJI0BHe, KaK Ha/IMIMe COIIACHS aKIIMOHePOB WIH YIaCTHUKOB 001IecTBa,
9TO IMOApasyMeBaeT Moz 060 0CBEZOMIEHHOCTD AAHHBIX JIUL,

Pemrenne 06 006 peHUN CAENIKU IIPU CTOUMOCTH OTYYKAAEMOT0, Ilepe/jaBaeMOro
WK IpHoOpeTaeMOro UMyIecTBa CBblle 25%, HO MeHee 50%, IpUHUMAeTCs Co-
BETOM /JUPEKTOPOB HJIH, IIPH HaJIUINHU, HAO/IF0aTe/IbHBIM COBETOM KOMITAHUU €/IU-
HOIVIACHO. Ec/1M cTOMMOCTD aKTUBOB IpeBbliIaeT 50 %, To IpH BbIHECEHUH TaKOT'O pe-
IIEHUs JO/DKHO cOOUpaThest 061ee cobpaHue yIaCTHUKOB H/IH AKI[HOHEPOB.
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Hapymenuii TpeboBaHUH, IpeAbABIIEMBIM K 3aKJIIOYCHNUIO KPYIIHBIX CAETO0K
BJIEKYT IOC/I[ICTBHs €e HeleHCTBUTEIBHOCTH 1 MOXKeT OBITh OCIIOpEeHa 3auHTepe-
COBAHHOH CTOPOHOH B ApbuTparkHoM cyze. IIpu 3ToM, [OAATh UCKOBOE 3asiBJIEHHE
BIIpaBe KOMIIQHMsI, YWIEH COBETA JUPEKTOPOB, YIACTHUKH, aKI[HOHEPbI, 06/1agaromnine
60s1ee 1% o611ero 9McIa rooc.

Ba)KHBIM ZOKa3aTeIbCTBEHHBIM 3HaUeHUEM AJI NPU3HAHUA CHE/NKH AeHCTBU-
TeJIbHOU SABJISIOTCS:

— HaJINYHe JOKa3aTeIbCTB MOC/AeAYIONIero 0A00peH s COBEpILIEHHs CAe/IKH;

— Hanuuyue uHbopManuu 06 OCBEZOMJIEHHOCTH OZHOM M3 CTOPOH O TOM,

9TO C/le/IKA SIB/LLIACH /IS OOIIeCTBa KPYITHOH CAENIKOM.

J/1s1 ocTIapyUBaHMA C/Ie/IKH, B COBEPIIEHNH KOTOPOH MMeeTCs 3aMHTePECOBAHHOCTD,
HY’)KHO ZI0Ka3aTh, YTO: OHA COBEpIIeHa B yiepb MHTepecaM KOMIIAaHUHU; APYras CTO-
poHa 3Ha1a (Z0/DKHA 6bUIA 3HATD), YTO 3aK/IF0YAETCS CLIE/IKA C 3aMHTEPECOBAHHOCTHIO
(wm 9TO CorTacye Ha Hee He II0/Ty4eHO0). OZHAKO B IPAKTUYECKOH JeTeTbHOCTH JOKa-
3bIBaHME HATMYUA CBA3HU U 3aHHTEPECOBAHHOCTH CTOPOHAMHU IPeCTaBIACTCA JOCTa-
TOYHO CJIOXKHBIM, B TOM YHCJIe ¥ 3aMHTEPECOBAHHOCTD HE3aBUCHMOTO JIUI[A, KOTOPOe
y4acTByeT B czeske. KpoMme TOro, Ha NpaKTHKe CAOKH/ICA IIOXO0[], B COOTBETCTBUH
C KOTOPBIM HeT OCHOBaHMH /I OCIIAPUBAHUS C/e/IKH, €C/IH OHA He IIOBJIeK/Ia HebJ1a-
TONPHATHBIX ITOC/IEACTBUI.

Ha ocHOBaHMY H3/I0KEHHOTO MBI BUJUM, YTO KPYIIHbIE C/Ie/IKH OKA3bIBAIOT CyIIle-
CTBEHHOE BJIMSHHE Ha XO3AHCTBEHHYIO [eATe/IbHOCTD IPeAIPUATHSA, B CBA3H C YeM,
[IPU UX COBEPIIEHNH JJO/DKHBI COOMIOLATHCS OIIPeie/IeHHbIe YCIOBHUS, PEIIAMEHTHPO-
BaHHBIE 3aKOHOZaTe/IbcTBOM. Hecob,1roeHre JaHHBIX YCIOBUH, [T03BOJIET 3aHHTepe-
COBaHHBIM CTOPOHAM OOPaTUThLCS 3 3aIUTON CBOUX IIPaB B CYAEOHYIO HHCTAHIHUIO.

Jlumepamypa:
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MpaBoBasa npupoaa 3anpeToB M OrpaHMUEHUI, YCTAHOBNEHHbIX
TPYAOBbIM 3aKOHOAATE/IbCTBOM

AxkumoBa MHecca tOpbeBHa, KaHAMAAT OPUAMYECKMX HAYK, AOLEHT;
MuweHko AHacTacus feHHaabeBHA, CTYAEHT MAarncTpaTypbl;

Konbes Cepreit AnekcaHapoBUY, CTYAEHT MarucTpaTypbl;

lywmHa Mapusa AnekcaHLpOoBHa, CTYAEHT MarucTpaTypbl;
MakcmumoBa-benas AHHa SIkoBneBHa, CTYAEHT MarucTpaTtypsl
MoCKOBCKMIA (DMHAHCOBO-tOpUAnYecknit yHuBepcuter MOKOA

Tpyoosoe 3akoHo0amenbcmeo 6cied 3a 3aK0H00AMENbCNBOM PeYAUPYIOUSUM
0cobble mpebo8anus HA 20cydapcmeeH ol caynbe 019 pearu3ayuu aHmuKoppynyu-
OHHOU NOAUMUKY YCMAHOB8ULO 018 PAGOMHUKO8 HEKOMOPbIX OP2aHU3AYULL 02PaHU-
uenus u 3anpemvt. Hackonvko amo coomeemcmeyem 2apaHmuam mpyo008o20 3ako-
HO0AaMeNbLCMBA 0 TOM, 410 HUKINO He MONem Oblmb 02panuyeH 6 mpyoosslx npasax
u c60600ax?

Kntoueswie cnosa: sanpemoi, ozparuenus, mpy0osoii koOekc, 20cy0apcmeertble
Kopnopayuu, 2ocydapcmeertoie komnanuu, PoHO NEHCUOHHO20 U COUUATBHO20 CMPA-
xosanus Poccutickoti Pedepayuu, Pedeparvruiii horo 06g3amenrHo20 MeOUUUHCKO20
CMpaxosanus, OUCKPUMUHAUUS.

B cooTBeTcTBHH CO cT. 37 KoHcTuTynun Poccuiickoit Oepepaniun Kaxaplid HMeeT
IIPaBO CBOOOJHO pacHOPsKAThCsI CBOMMH CIIOCOOHOCTAMH K TPYAY, BBIOUPATh POA
LesiTe/IbHOCTH, Ipodeccuro [1].

Bcnen 3a Koncrurynueit PO Tpynosoit kogekc Poccuiickoit ®epepannu, B CT. 2
3aKpeIuideT MIPHUHIUII 3allpelleHNs AUCKPUMHUHALINY B cpepe TpyZAa. A cTaThd 3 Io-
SCHSET, YTO KK/ I NMeeT paBHbIE BO3MOXKXHOCTH /I Pean3alluu CBOUX TPYLOBBIX
IIpaB, U TapaHTHUPYETCH, YTO HUKTO He MOXKeT OBITh OTPaHUYCH B TPYAOBBIX IIpaBax
u cBobogax [2].

Bmecte ¢ TeM, B OpsA/Ke UCKIIOYEHHUS, CYIECTBYIOT IPOPECCHH, /I KOTOPBIX
YCTaHAB/IHUBAIOTCS 0COObIE TpeOOBaHMUA.
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Xorenoch ObI 3aMeTHUTb, YTO HU OAUH IPaBOBOH akT Poccuiickoii Penepanuu He co-
JIePYKUT IIOHATHE U OCHOBAHUSA IIPUMEHEHUs OTPaHNYeHUH U 3a1peToB. B cBsA3u ¢ aTuM
BO3HHKaeT BOIIPOC O IOITyCTUMOCTH U 3aKOHHOCTH UX IIPUMEHEHUs B TPY/OBbIX IIpa-
BOOTHOIIEHHAX. KOHEUHO, KOTzla TaKKe OrpaHHYeHHUs CBA3aHbI C BO3PACTOM, YPOBHEM
ob6pasoBanys, KBaTHPUKALHEH, COLUaIbHBIMU 0COOEHHOCTSIMH, TO €CTh OTPaHIYeHHe
IpaB pabOTHUKOB 0OYC/IOBJIEHBI ONpe/ie/IeHHBIMU CBOHCTBEHHBIMH JAHHOMY BHAY
Tpyza TpeboBaHUAMH, 1160 0c060it 3a00TON TOCYAAPCTBA O JHLAX, HYK/JAIOLIHXCS
B IIOBBIMIEHHON COIMA/JIBLHOHN U IIPABOBOH 3alllUTe, BOIIPOCOB He BO3HUKaeT. OfHAKO,
B TpyZoBoM KoZieKce BCTPEeYaroTCs YCTAaHOB/IEHHe OTPaHHYeHUH U 3alIpeTOB, He CBS-
3aHHBIX C 0003HAYEHHBIMH BbIIIIE CTyJasIMH.

Crenuanu3upoBaHHOE 3aKOHOZATEIbCTBO, PETY/INpPYIOlIee TPYAOBble OTHOIICHHS
Ha FOCYZapCTBEHHOH C/1y»K0e, OIHUM U3 OCHOBAaHUH YCTAHOBJIEHHS 3alIPETOB U OTPaHH-
JeHUH yKasbIBaeT aHTHKOPPYILIMOHHYIO IOJUTUKY TOCYAAPCTBa, KOTOpasA IVIAHOMEPHO
POBOAUTCS My TeM GpOPMUPOBAHUST HOPMATHBHOH 6a3bl, OTBEYAIOLe COBPEMEHHBIM
TpeGOBaHUAM IIPO3PAIHOCTH, IPEXE BCEro B cdepe rOCYAAPCTBEHHOTO YIIPABIHHU.

[Toso)xeHHUsA 3aKOHOZATE/IbCTBA, PErY/IUPYIOIIMe OTPAHUYEHH U 3aIIpeThl Ha TO-
CYAQpPCTBEHHOM cirysx6e, ObUIH pacIpOCTPaHeHbI M Ha paOOTHUKOB FOCYapPCTBEHHBIX
KOpIIOpaLui, TOCYAapCTBEHHBIX KOMIAHUH, paboTHHKOB POH/A TEHCHOHHOTO U CO-
I[uaabHOTrO cTpaxoBanus Poccuiickoit Penepannu, Pegepanproro ponzaa obs3aress-
HOT'0 MeAUIIUHCKOT'O CTPAaXOBaHHMA, KOTOPbIE 3aMeIIAI0T JO/DKHOCTH 110 TPYLOBOMY
porosopy. lis1 aToro B Tpyznosoit kogexc PO 6buu fo6aBtensr cratbu 149.1 u 149.2.

HanomHNM, 4TO rocyZiapCcTBeHHOH KOPIIOpAaIjiel COIJIACHO CT. 7.1 3aKoHa 0 HEKOM-
MepYeCKHX OPraHU3aIHAX IPU3HAETCS He UMEIOIIas 4IEHCTBA HEeKOMMepUecKas opra-
HU3aIuA, yapesxaeHHas Poccuiickoit ®efepanyeii Ha OCHOBe HMYIECTBEHHOTO B3HOCA
U CO3JjaHHasl IS OCYIIECTB/ICHHs COIIMAIbHbIX, YIIPaBIeHUECKUX MIN HHBIX 00lIe-
CTBEHHO II0JI€3HBIX PYHKLINH (manpumep, «PocaTom», «Pocrexuosnorun», Poccuiickast
KOpHOpalusg HAHOTeXHOJIOrui». [ocyAapcTBeHHON KOMIIaHUEH, B COOTBETCTBUHU
CO CT. 7.2., IpU3HAETCS HEKOMMepUYeCKas OpraHU3aIlus, He HMeIOIIas WICHCTBA U CO-
3panHasA Poccuiickoii Oesiepanyieil Ha OCHOBE UMYILECTBEHHBIX B3HOCOB /I/I OKa3aHUsA
TOCYAApPCTBEHHBIX YCIYT U BBIINOJHEHHS UHBIX QYHKIIUH C UCIOJb30BaHUEM TOCY-
JapCTBEHHOT'O MMYIIeCTBa Ha OCHOBE JOBEPHUTEIBbHOTO yIIpasieHus [3] (Hampumep,
«Poccuiickue aBTOMOGUIIBHBIE JOPOTU»).

Hcxona 13 BbIIIEN3/I0KEHHOTO, MOJKHO C/le/IaThb BBIBOJ, UTO TOCY/apCTBEHHbIE
KOPIIOpAIlUH, TOCYAAPCTBEHHbIE KOMIIAHUHU U QOH/bI, OTIHYAIOTCA OT APYTHX IOPHU-
[MYECKUX JIUI] TeM, YTO HX /IesITeIbHOCTD CBs3aHa ¢ oOecliedeHreM HHTEPECOB 0bIe-
CTBa U TOCYAAPCTBA U UMEHHO 3TO OIpefe/sieT 0COOEHHOCTb IPAaBOBOTO PETYIUPO-
BaHUsA TPYZa UX pabOTHHKOB.

B kadecTBe 3apeToB, /I 9TUX KaTeropuit pabotHnkos, TpyroBoit kogexc PO 3a-
KpeIIfieT 3alpeT Ha yYacTHe B /IeATeIbHOCTH OPTaHOB YIIPAB/IEHUA U KOHTPOJIA KOM-



MepuecKOi OpraHHU3aIuH; Ha OCYIeCTB/IeHHE TPeATIPUHUMATE/IbCKOM 1eATeTbHOCTH;
Ha TO, 4TOOBI OBITH TOBEPEHHBIM WX IPEJCTABUTE/IEM I10 Ie/IaM TPEThHX JIULL B TOCY-
AapCTBEHHON KOPIIOPALMH, TOCYAAPCTBEHHOM KOMIIAHUN WX 1Ty O/IHIHO-TIPABOBOMH
KOMIIAaHHU; Ha II0JyYeHHe, B CBSA3HU C UCIIOJHEHNEM TPYAOBBIX O0sI3aHHOCTEH, BO3HA-
TPKAEHUSI OT HHBIX FOPUAHIECKUX JINLT, GU3HIECKNX UL ([OZAPKH, leHe)KHOe BO3HA-
TpaK/ieHHe, CCYABL, YCIYTH, OIJIATY pa3B/edeHHU , OTAbIXA 1 HHbIe BOSHATPAXKAEHHS);
Ha UCII0/Ib30BaHHeE B IIeJIAX, He CBA3AHHBIX C HCIIOJHEHUEM TPY/OBBIX 00sS3aHHOCTEH,
HMYIIeCTBa TOCYAAPCTBEHHOH KOPIIOPALNH, TOCYAAPCTBEHHOM KOMIIAHUN MM Iy0-
JINYHO-IIPAaBOBOM KOMIIAaHUH, a TAK)Ke Ha Ilepeiady ero MHBIM JIMIIaM; Ha pasria-
IIeHHe WX UCII0/Ib30BaHNe CBE/IEeHUH, OTHECEHHbIE 3aKOHOAATeNbCTBOM Poccuiickoi
depeparuy K CBeieHUSIM KOHQH/EHIINATBHOTO XapaKTepa, UK CAyKeOHyI0 HHOP-
MallMIO, a TAK)KE CBE/IEHHH, CTAaBIINE €My U3BECTHBIMU B CBA3H C MCIIOJHEHHEM TPY-
JOBBIX 00SI3aHHOCTeH U ipyTHe.

AHa/nM3upys, NPaBOBYIO IPUPOAY 3alIPETOB U OTPaHUYEHUH, YCTAaHOBJIEHHbIX
TPYAOBBIM 3aKOHOZATE/IBCTBOM /JIs1 PaOOTHHKOB rOCYZapCTBEHHBIX KOPIOPAIIUiT
U TOCYZIapCTBEHHBIX KOMITAHUH, paboTHHKOB POH/A TEHCHOHHOTO U COL[HAIBHOTO
crpaxoBanus Poccuiickoit ®enepannn, OenepanpHoro poHzma 065I3aTENBHOTO MEH-
IIMHCKOTO CTPaXOBaHUS, MOXKHO YTBEP)K/aTh, UYTO COO/IIO/IeHNe YCTaHOBJICHHBIX 3a-
IPeTOB U OTPaHUYEHHUH 9TO, Ipex/e BCero 005A3aHHOCTD He Nepes, paboTozareseM,
a repef; FOCYAAPCTBOM. B HTOTe [OJTyIaeTcs, ITO 3a HEUCIOTHEeHHe PaGOTHUKOM 004-
3aTe/IbCTB OCYapCTBEHHO-IIPAaBOBOTO CBOMCTBA HACTYIAET OTBETCTBEHHOCTD B CO-
OTBETCTBHH C TPYZOBBIM 3aKOHOZATeIbCTBOM ¢ Ha Hamm B3/, cTaThe 349.1 1 cTatbe
342.1 ne mecro B Tpyznosom kozekce PO.

K Tomy e, cuuTaeM, 4TO B 3aKOHO/ATeIbCTBE HEOOXOAUMO 3aKPEIUTD OIpesie-
JIEHHE 3aIllpeTa U OTpaHMYEHMA U OCHOBAaHMA MX NpuMeHeHus. K mpumepy, ycrano-
BUTb, 4TO 3aIIPET, 3TO CTATYC IPAXK/JaHUHA, OIpee/A0II NN TepedeHb IPaB, KOTOPbIX
OH JIMIIAETCA B [I€PHO/], HAXOXKAEHHSA B TPYZOBbBIX IPABOOTHOIICHHUSAX.
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ONEPATUBHO-PO3bICKHAA
NEATENBHOCTDb

PasHoBMAaHOCTU cnepoBaTenei B MNpPaBOOXpPaHUTE/IbHbIX OpraHax
Poccuiickoi depepaumm
MaxotnH Hukuta Cepreesumy, cnywaTens

Poccuiickas akapeMums HapoAHOro X034MCTBA M FOCYAAPCTBEHHOM CyXObl
npwm MNpe3sunaente Poccuiickoit Mepepauum (r. MockBa)

ITpogeccus credosamens cywjecmeyem euje co epemer Pumckoii umnepuu u 603-
HUKkHo8eHus «Pumckoeo npasa». B Poccuiickoii Pedepayuu ciedcmesernvie nodpas-
OesleHUs 3AHUMAIOM 00HY U3 KJIH04e8blX PoJieli Npu paccie008aHUL NPecHynieHul.
B naweil cmpare caredcmeertsie nodpaszdenenus umeromces 8 Pedepanvroii Cayncbe
Besonacnocmu Poccuiickoii @edepayuu, Credcmeaerntnom Komumeme Poccuiickoi
Pedepayuu, Munucmepcmee Buympennux /len Poccuiickoti Pedepayuu. Ho 6 Poccuu
ecmo He MobKO C1e008ame U, HO U ¢1e008ameU-KPUMUHAIUCITIbL, 80EHHbLE C1e006a-
meau u c1e008amenu-4ieHsl c1e0CmeeHHbLx 2pynn. B dannoii cmamoe 6y0ym paccmo-
mpeHsl pazHosuUOHoCmu credosameietli 8 Poccutickux npasooxpanumenbHblx 0panax.

Knroueswvie cnosa: ciedosament, ciedcmaettvie noopasdeserus, Munucmepcmeso
sHympennux des Poccuiickoti Pedepayuu, Credcmeennsiii komumem Poccuiickoil
Pedepayuu, Pedeparvras caymba besonacnocmu Poccutickoii Pedepayuu.

Types of investigators in the law enforcement agencies

of Russian Federation

Pakhotin Nikita Sergeevich

Student of the Federal State Budgetary Educational Institution of Higher Education

«Russian Academy of National Economy and Public Administration under the President
of the Russian Federation»

The profession of an investigator has existed since the time of the Roman Empire and
the emergence of «Roman law». In the Russian Federation, investigative units play a key



role in the investigation of crimes. In our country, investigative units are located in the
Federal Security Service of the Russian Federation, the Investigative Committee of the
Russian Federation, and the Ministry of Internal Affairs of the Russian Federation. But in
Russia there are not only investigators, but also forensic investigators, military investigators,
and investigative team members. This article will examine the types of investigators in
Russian law enforcement agencies.

Keywords: Investigator, Investigative units, Ministry of Internal Affairs of the Russian
Federation, Investigative Committee of the Russian Federation, Federal Security Service
of the Russian Federation.

B IIPaBOOXpaHMUTENbHBIX opraHax Poccuiickoii Oesiepanyuu cie/iCTBEHHbIE OApas/e-
JIEHUS TIpe/ICTaB/IEHbI TOJIBKO B TPEX BEJOMCTBAX, 3T0 MUHHCTEpCTBO BHYyTpeHHNX
Jen Poccuiickoit Pepepanuu, CrencTBeHHbIM KomuteT Poccuiickoit @enepanuu,
denepanpuas Cryxba BesonmacHoctu Poccuiickoit Pegeparuu. Takum o6pazom
MepBBIM KPUTEPUEM PA3HOBHAHOCTH CIe[oBaTe/Iedl MOXKHO 0603HAUYUTh MECTO pa-
60TBI (BeJOMCTBEHHBIH KPUTEPHIL).

CoracHO JaHHOMY KPUTEPHUIO0 MOXKHO BBIZIE/IUTD CIEAYIOIEe Pa3HOBUAHOCTH
c/emoBaTe e :

— Cnepnosarenu CnesctBeHHOro KomuTeTa Poccutickoit Pesepannn.

— Cepoaresn MuHHCTepCcTBa BHYTPeHHHUX Jies1 Poccutickoit Gesepanun.

— CrepoBatenu Pezsepanpaoit cryx6n1 besonacuoctu Poccuiickoit Pepepanun.

CreoBare/1IMH OPraHOB BHYTPeHHHUX fies1 Poccuiickoit Pepeparuu paccaenyerTcs
OCHOBHAsI Macca BCEeX COBEPIIAeMbIX IPECTYI/IEHUH: HMYIeCTBEHHbIE IIPeCTYIICHHA
(Kpaku, MOLIIEHHUYECTBA, BBIMOTATe/bCTBA), [le/1a, CBSI3aHHbIE C HE3aKOHHBIM 060-
POTOM HapKOTHKOB M MHOTHE JIpyTHe.

Crenosatenu CriefICTBEHHOTO KOMUTETA PACC/IeAyeT TSUKKHe H 0000 TSIKKHeE TIpe-
CTYIUICHUsI IPOTUB JINYHOCTH, YOHICTBA, H3HACUIOBAHUS, JO/DKHOCTHBIE H KOPPYII-
[[OHHBIE IPECTYIIEHHs, @ TAKXKE TSDKKHE U 0C000 TsHKKMe MPeCTYIUIEHUs KaK B OT-
HOIIIEHU!N HeCOBEPIIEHHO/IETHHX, TAaK M COBEPIIEHHBIX HECOBEPIICHHOTE THIMH.

CrenoBaTe/n OpraHOB TOCYZAPCTBEHHON 6e30MacHOCTH pacciefyeT MpecTyIl-
JIEHUs, CBSI3aHHbIE C TEPPOPU3MOM, IIITHOHAKEM U TaK JjaJiee.

ITozcneacTBEHHOCTD YCTAaHOBJIEHA B CTaThe 151 Yro/I0BHO-TIPOIECCYaTbHOTO KO-
nexca Poccutickoit Pemepannm.

CTOUT OTMETHUTH, YTO B COBpeMEHHOH Poccuu cymiecTBOBasH C/efoBaTeNn
CrexnctBeHHOrO KomuteTa npu IIpokyparype Poccniickoit Pegepanun u ciegosa-
tenu PenepanpHol cryx0pl Poccuiickoit ®enepanuu Mo KOHTPOIIO 32 060pOTOM
HapKOTHKOB. B /laHHBIN MOMEHT yKa3aHHbIe PAa3HOBH/IHOCTH CJIe/loBaTe/eH, TaK e,
KaK U yKa3aHHbIe 10/ pa3/ie/IeHIs, He CYILIeCTBYIOT.

Jlanee paccMOTPHUM pa3sHOBUIHOCTH CjlefloBaTesIel ¢ TOUKHU 3peHus mpodeccui.

91)0HAWRLEIYT BeHYII9E0d-0HaMLRdRLQ)
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HaynéM paccMoTpeHHUe ¢ IOHATHUA CJIeZJOBATeb.

CoracHo cTaTbe 5 YTo/I0BHO-IIpoLiecCyalbHOr0 Kogekca Poccuiickoit @esepanyu
c1efoBaTeb — JODKHOCTHOE JIHIIO0, YIIOJTHOMOYEHHOE OCYIIeCTB/IATD NpeABapH-
TeJIbHOE C/IeICTBHE II0 YTOJIOBHOMY /ey, @ TAK)Ke MHbIe TIOTHOMOYHSA, IPeLyCMO-
TpeHHbIe HacTosAmuM Kozekcom.

OcHOBHbIE QYHKIIUHU CJIe[JOBATEIS:

— Muaunuanuysa yrososHoro fea. ITo monrydeHny HHGOPMAIUH O IPeCTYIIEHUH
C/lefloBaTe/Ib IPUHKUMAET pPellleHHe 0 BO30Y)XAeHUN YTOJI0BHOTO JeJa.

— IInanuposanue pacciaenoBanus. CaemoBaresb pa3pabaTbIBaeT I/IaH PACCIe0-
BAaHHA Ha OCHOBE IIePBOHAYA/IbHBIX [JAHHBIX.

— OcymectseHue gonpocos. OH JONpalINBaeT CBUAETE/IEH, TOTEePIEBIINX U I10-
Z03peBaeMbIX, YTOOBI TOJYIUTh MAKCUMYM HHPOPMAIIMH O IPOUCLIEALIEM.

— Ocmotp Mecra npoucniecTsus. CejoBaTe/Ib HCCIEAYeT MECTO, I/ie IPOU3OLILIO
IIpeCcTyIICHHUE, B IIOMCKAX Y/IHK.

— Co6op u ananus fokasaresbCTB. OH 3aHMMAETCS IIOUCKOM, PpUKCAIIMeH U H3yde-
HEEM /JOKa3aTe/IbCTB, KOTOPbIe MOTYT ObITh [IPe/ICTAB/IEHbI B CYAE.

— 3ak/IrOYeHHe IpeABapUTEIbHOrO paccaesoBanus. [1o 3aBepuieHnn paccieso-
BaHUsA C/Ie0BATe/Ib COCTAB/IAET OOBUHUTEIBHOE 3aK/II0UeHIe U IepeaéT eI B CYA.

— Ilpunatue mep no obecnedeHH 0 6€30MIACHOCTH CBHU/ETENEH U MOTEPIIEBIINX,
€CJIA 9TO HEOOXOLUMO.

— CoTpysHHYECTBO C pYTUMHU opraHamMu. Cie[oBaTe/Ib MOKET B3aUMO/eHCTBO-
BaTh C APYTUMH IPABOOXPAHUTETbHBIMU OPTAHAMH, A TAK)Ke CyeOHBIME U JPYTUMU
TOCYZlapCTBEHHBIMH CTPYKTYpPaMHU.

— Beznenune noxymenrtanuu. CriezoBaresnb BeZIET JOKYMEHTALUIO 110 YTOJIOBHOMY
ey, BK/IF04as IPOTOKOJIBI IOIIPOCOB, AKThl OCMOTPa MeCTa IIPOUCIIECTBUA U IpyTHe
MaTepHaJbl.

— VYuacrue B cyzebubIx 3acefanusx. Ha arame cyge6HOro pasbuparesbcTsa cie-
ZOBaTe/Ib MOYKET IIPe/ICTAB/IATh OOBUHEHIE U JOKAa3bIBATh BUHOBHOCTD [IOZCYANMOTO.

CrIegyroM pacCMOTPUM CJIeA0BaTe - KPUMHUHAJIICTA.

Tak corsacHo cTaTbe 5 Yro/J0BHO-TIpOlleCCyaabHOTO KoAekca Poccuiickoi
Denepanuu cae0BaTe/Ib-KPUMHUHAINCT — JJO/DKHOCTHOE JIUIIO0, YIIOJTHOMOYEHHOE
OCYIIeCTB/IATD IpeABapUTe/IbHOE CJIeJCTBHE M0 YTOJOBHOMY Zlesly, a TAKXKe y4acT-
BOBaTb 110 NTOPYYEHHUIO PYKOBOAHTE/IA C/IeACTBEHHOIO0 OpraHa B IPOU3BOJCTBE OT-
ZleIbHBIX C/I€CTBEHHBIX U HHBIX MPOIeCCYa bHBIX AeHCTBUH MM NPOU3BOJAUTD
OT/le/IbHBIE C/IE[ICTBEHHbIE U MHBIE TIPOLieCCyalbHbIE JeHCTBUs €3 IPUHATHS YIro-
JIOBHOTO /leJ1a K CBOEMY IIPOU3BO/CTBY.

B ero 0643aHHOCTH BXOIMT:

— TIOHUCK U OIPOC CBU/IETeNeH;

— olpefie/IeHHe IT0A03PEBAeMBbIX;



— JIOTIPOCHI YYaCTHUKOB YTOJJOBHOTO CYZOIIPOU3BO/CTBA;

— pacciefioBaHUe YTOJIOBHBIX Jiel;

— TpHHATHE NIPOLIeCCYaTbHbIX PELIeHUH U HallpaB/IeHHe Jie/l B CY.

Kpowme Toro, cnenuaauctT NpUHUMAeT yJacTHe B IPOBEAE€HHH ITOPTPETHBIX, JaK-
THUIOCKOTIMYECKUX, XUMHYECKNX, TPACOJOTHYECKUX, II0YePKOBEAYECKUX U OasIn-
CTHYECKHX HCC/IeJOBAHUAX, A TAaK)Ke QOPMUPYET U PelieH3HUpPYeT IKCIIePTHbIE 3aK/TI0-
YeHHS 10 UX pe3y/IbTaTaM.

[1aBHOe OT/IMYHe C/eOBaTe/NA-KPUMHUHAINUCTA OT OOBIYHOTO CIe0BaTeNs 3a-
KJIIOYAeTCsl B HAJIMUUHU TIPaBa pacc/ie/JOBaHMsA YTOJOBHBIX NPECTYIUIEHU, HaXO/ -
IIUXCA B IPOU3BOACTBE JPYTUX C/A€/ICTBEHHBIX NOAPa3ie/leHUN H IPaBOOXPAHH-
Te/IbHBIX CTPYKTYP.

[Janee mpoBeznéM pazbop mpodeccuy — BOCHHBIH CIef0BaTe/b.

BoenHbIii clefoBaTes b — 3TO COTPYAHHUK BOCHHBIX C/IeCTBEHHBIX OPTaHOB
CrencrBenHoro komurera Poccuiickoit Pesepariun, KOTOPbIE paccMaTpUBaeT co06-
IIeHUs O MPeCTYIUIEHUAX U IPOU3BOAUT IpeBapUTeIbHOE PACC/IeJOBAaHHUe.

B ero KOMIIeTEHIIUIO BXOAAT /ie/Ia O MPeCTYIUIEHUAX, COBEPIIEHHBIX BOEHHOCIY-
JKAIUMH U TPKAAHAMU, IPOXOASIINME BOEHHbIE COOPBI, @ TAKIKE IMIAMHU IPaXKaH-
ckoro nepconana Boopyxeénnsix Cun Poccuiickoit Pesepanuu, Apyrux BOHCK, BO-
MHCKUX pOPMHUPOBAHUI U OPTaHOB B CBSI3H C BBIIIOJHEHHEM UMH CBOUX CJIYKeOHBIX
00513aHHOCTEH MM COBEPIIEHHDIX Ha TEPPUTOPHH BOMHCKOM YacTH, COeJUHEHN,
YUpexACHH.

Ha 1o/mKHOCTH COTPYHUKOB BOGHHBIX C/I€ZICTBEHHBIX OPraHOB Ha3HAYAIOTCA Te,
KTO IIPU3HaH FOJHBIM K BOCHHOH CIy)k0e, HMeeT 3BaHUe 0pHIIepa, a TAKKE IOy IHI
BBICIIIEE IOPUAHUIECKOe 0Opa3oBaHMe 10 UMEIoLleld TOCaKKpeUTaluio obpa3oBa-
TeJIbHOH IIpOorpaMMe.

Odureppl BOCHHBIX C/IICTBEHHBIX OPTaHOB HUMEIOT CTATyC BOCHHOC/TY’KAIl[UX,
npoxozsar cayx6y B Boopyxénusix Cun Poccuiickoir Qeseparun, Apyrux BOUCKax,
BOMHCKUX pOPMHUPOBAHUAX U OpraHaX B COOTBETCTBUH ¢ PesrepapHBIM 3aKOHOM
«O BOMHCKON 065I3aHHOCTH ¥ BOEHHOH Ci1y)k0€», 00/1a/[af0T IpaBaMH, YCTAHOBJIEH-
HbIMU PesrepanbHBIM 3aKk0HOM «O cTaTyce BOEHHOCTYKaux» U PezepagpHbIM 3a-
koHOM «O CrenctBeHHOM KoMmuteTe Poccuiickoit Oefepanum».

Crenyrouuii Bu/ cieoBare/iedl — 3TO C/Ie/J0BaTe/Ib-4/IeH C/1€ICTBEHHOU IPYTIIIBI.

CrefoBaresb — WiIeH C/I€[CTBEHHOHN TPYIIIbI 00/IaaeT IOJTHOMOYUAMH, IPeAy-
CMOTPEHHBIMH CTaTbsAMU 38 1 163 Yros0BHO-IIpOLIeCCyaTbHOTO KozleKca Poccuiickon
Depepanun.

Hexoropele MoJIHOMOYUSA C/Ie0BATeIIA:

— BO30Y)XJaTb yrOJOBHOE [I€JI0;
— NPUHHUMATh yTOJIOBHOE IeJI0 K CBOEMY IIPOU3BOACTBY HJIH Ilepe/jaBaThb ero PyKo-
BOZIUTEJIIO C/IeZICTBEHHOTO OpTraHa /I HallpaB/ICHUA 10 TOAC/Ie[ICTBEHHOCTH;
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— CaMOCTOSATe/IbHO HAIIPAB/IATH XO7 pacc/ie/J0OBaHUsA, IPUHUMATh pelIeHus O Ipo-
H3BOJ/ICTBE CJ/Ie/ICTBEHHDBIX U MHBIX IIPOLIeCCYa/IbHBIX AeHCTBHH, 32 HCKIII0Ye-
HEEM C/Iy4aeB, KOIza TpebyeTcs mosTydeHue Cyse6HOro peleHus UK COI/IaCHs
PYKOBOZHTEJIA CIeICTBEHHOT'O OPTaHa;

— JlaBaTh OpraHy O3HAHUA 00sA3aTe/IbHbIE AJIA UCIIOHeHUs IIHUCbMeHHbIe IopY-
YeHHs O MPOBeJIeHUH OIlepPaTHBHO-PO3BICKHBIX MEPOTIPUATHUH, IPOU3BOACTBE
OTZE€JIbHBIX CAEICTBEHHBIX AeMCTBUM, 06 UCIIOTHEHUH TTIOCTAaHOBJIEHUM O 3a-
JepKaHuN, IPUBOJeE, 06 apecTe, O IPOU3BOCTBE HHBIX IPOL[ECCYaTbHbIX AeH-
CTBHH, a TaK)XKe I10JIy4aTh COAEHCTBHE IIPH UX OCYILeCTBICHNN;

— 00)Xa/I0BaTh C COIVIACHSI PYKOBOAUTEIIS C/IeICTBEHHOTO OPTaHa PeLIeHre IPOKY-
popa, BbIHECEHHOE B COOTBETCTBUU C ITYHKTOM 2 4acTH 1 ctaTtbu 221 YT010BHO-
nporeccyanabHoro kogekca Poccuiickoit Pepepanum.

ITpu pabore B cocTaBe C/IeICTBEHHOM TPYIIIBI CJIeZlOBaTe/b COXPaHseT MpOoIiec-
CYyaJIbHYI0 CAMOCTOSATEIbHOCTD B paMKaX IIPOU3BO/ICTBA KOHKPETHDIX C/Ie/ICTBEHHBIX
pJercTBuil. HampaBiieHHe Xo/a pacc/aef0BaHUA U NPUHATHE BAKHEHIIUX pelre-
HUH 110 YTOJIOBHOMY Jie/Ty OCTa€TCA IPepOTaTUBON PYKOBOAUTE/IA CI€ACTBEHHON
T'PYTIIBL.

Pemenune o npousBoscTBe NpeABApUTENbLHOTO CIe/ICTBUA C/IeICTBEHHOM IPYIIIOH,
006 H3MeHeHNH e€ coCTaBa IPUHUMAeT PYKOBOJHTE/Ib C/IeICTBEHHOTO OpTraHa.

CreyroIuM pacCMOTPUM CJIe/[0BaTe/Is 10 0COD0 BaXKHBIM Jje/TaM.

CiemoBare/ib 110 0060 BaXKHBIM JieJIlaM — 3TO JO/DKHOCTH B C/IeZCTBEHHOM KO-
murete Poccuiickoit Oepepanuu, KoTopas IpeAIosaraeT paccaefoBaHNe CIOKHBIX
Y pe30HAHCHBIX YTOJIOBHBIX JIeI.

B ero 06s3aHHOCTH BXOZUT cOOP U aHA/IN3 JOKA3aTEeNIbCTB, JOIPOCHI CBUAETE/IEH,
HOTEPIIEBIIHX, TI003PeBaeMbIX U 0OBUHIEMBIX, IPUHATHE PEIIeHHH 0 BO3OYK/JeHIN
YTOJIOBHBIX JIe/I.

B KoHIIe paccCMOTPUM PYKOBOJHTE/IS C/I€ICTBEHHOTO OpraHa.

Tax B COOTBETCTBHH CO CTaTbEH 5 YTO0BHO-TIPOIECCYaTbHOTO KoZieKca Poccuiickoi
Desepainy PyKOBOJAUTEND CAECTBEHHOTO OpTaHa — JO/HKHOCTHOE JIUII0, BO3IJIaB-
JIII0Iee COOTBETCTBYIONIee CAeCTBEHHOE OAipas/ie/ieHue, a TAKKe er0 3aMeCTUTEb.

HexoTropble MosHOMOYNA PYKOBOJUTEJIA C/I€[ICTBEHHOT'O OpraHa:

— TOpydYaTh MPOU3BOACTBO NPeABAPUTENBHOTO CIEJCTBH C/IeL0BATENI0 JIUO0
HEeCKOJIbKMM CJIeZIlOBATe/IAM, a TAKXKe U3bIMATh YTOJIOBHOE [Ie/I0 Y C/leloBaTe s
U IIepeiaBaTh €ro APYroMy CIe0BaTe/I0 C 00s3aTe/IbHbIM YKa3aHHEM OCHO-
BAaHUU TaKOH IepefavyH, CO3/aBaTh CIEACTBEHHYIO IPYIITY, U3MEHATD €€ COo-
CTaB 1100 IIPUHUMATD YTOJIOBHOE ZIe/I0 K CBOEMY IIPOU3BOACTBY;

— TIpOBepATh MaTepHaJIbl IPOBEPKHU COOOIIEHNA O NPECTYIVIEHUU UM MaTe-
pHAJIbI YTOJOBHOL'O Jle/Ia, OTMEHATh He3aKOHHbIe WIH He0OOCHOBAHHbIE I10-
CTaHOBJIEHUSI CIeZ0BATE/IS;



JaBaTh C/IeI0BATEII0 YKa3aHHUsI O HALIPABJIEHUH PAcC/IeJOBAHMUsL, IPOU3BOZCTBE
OTZe/IbHBIX C/Ie[ICTBEHHBIX €ICTBIM, IPUB/IeYeHNH IUIIA B KadecTBe OGBUHsIe-
MOT0, 00 M36paHUH B OTHOLIEHUH [I003PEBAEMOr0, 0OBUHIEMOTO MepBI IIpe-
ceveHMs, O KBATU(PUKALNN IPeCTYIUIeHUs 1 00 00béMe 0OBUHEHNS, TUIHO
paccMaTpUBaTh COOBIEHHsS O IPECTYIUIEHNH, YIaCTBOBATh B IIPOBEPKE CO00-
I[eHHs O NIPeCTYIIeHUH;

JaBaTh COIVIacHe CJIe/j0BaTe/I0 Ha BO30Y)XAeHMe Iepes CYAO0M X04aTalcTBa
06 u3bpanuu, 0 IPOJIeHHH, 06 OTMeHe WM U3MEHEHHUH MepPbI IpeceveH s
160 0 IPOU3BOACTBE MHOTO MPOLECCYATbHOTO JeHCTBHSI, KOTOPOE JOIyCKa-
eTCsI Ha OCHOBAHHHM CYAeOHOr0 pelleH s, IMNIHO JOIPAIINBaTh 0403peBae-
MOT0, 06BHHIEMOTr0 €3 IPUHATHS YTOJIOBHOT'O Jle/Ia K CBOEMY IIPOU3BO/CTBY;

paspelrath OTBOZDL, 3asiBI€HHbIE CJIEZI0BATEIIO, & TAKIKE €0 CAMOOTBO/BI;

BO3BpALIATh YLOJIOBHOE /IeJI0 C/Ie[lOBATE/II0 CO CBOMMH YKa3aHUSIMH O [IPOU3-
BOZICTBE JOMOTHUTEIbHOTO PACC/Ief0BAHUS;

OCYIIECTB/IATh UHbIE IOJHOMOYHS, IPEAYCMOTPEHHbIE YTOTOBHO-IPOIjeC-
Cya/nbHBIM KofieKcoM Poccutickoit Oeseparnun.

HpI/I OCYyILIECTBJIEHUU CBOeH AEATEIPHOCTH PYKOBOJAHUTE/ID CI€ACTBEHHOI'O OpraHa

TAKXKE O6J'Ia,ZLaeT TIOJTHOMOYHMAMH CI€0BATE/IAA 1 PYKOBOAUTE/IA CJIe,Z[CTBeHHOﬁ TPpyIIIbl.

Jlumepamypa:

Koucrurynus Poccuiickoit ®esepannn (npuHsATa BCEHAPOAHBIM TOJI0COBA-
HueM 12.12.1993 ¢ u3MeHeHUAMH, 0J00PEeHHBIMHU B XOZe 00IIepOCCUHCKOTO
rosiocosanus 01.07.2020);

YrosnoBHO-TIIpoeccyanbHbIHN Kojekc Poccuiickoit Pepepanuu ot 18.12.2001
Ne 174-®3;

YromoBHbIH KozieKe Poccuiickoit @epeparun ot 13.06.1996 N2 63-D3;
Dezepanbubiil 3ak0H 0T 03.04.1995 Ne40-93 «O dezepanbroil cayxbe bes-
omacHocTH Poccniickoit Penepanym»;

DenepanbHbIi 3ak0oH OT 28.12.2010 N2403-03 «O CrescTBeHHOM KOMUTETe
Poccutickoit Pepepannn»;

denepanbupiil 3aKoH oT 30.11.2011 N2 342-P3 «O ciyxbe B opraHax BHY-
TpeHHUX Jes1 Poccutickoit Pesepannyi © BHECEHUH U3MEHEHUN B OT/le/IbHbBIE
3aKOHO/aTeIbHbIe aKThI Poccuiickoi Pepepanum»;

DenepanbHbIif 3ak0H 0T 07.02.2011 N2 3-3 «O nonmunun»;

DenepanbHbIN 3aKOH OT 27.05.1998 N2 76-D3 «O craTyce BOCHHOCTYKAIIUX »;
ITpukas CreacrBeHHoro komurera Poccuiickoit Pezpepanuu ot 08.10.2020
Ne106 «O6 yrBepxgenun Ilepedns ZO/KHOCTEH COTPYAHUKOB B IOApa3-
LleJIEHUsIX TI0 PacCIeOBaHUI0 0C060 BaXKHBIX /Ie/ CIeACTBEHHBIX OPTaHOB
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10.

11.

12.

13.

14.

15.

Caeacreennoro komurera Poccuiickoit Oenepanuu, pacc/iefyoUux aeaa
10 OPTaHU30BAHHOMU MPECTYIIHON AeSATeIbHOCTH U KOPPYIILHH, C1yx6a B KO-
TOPBIX IPEJOCTAB/IAET IIPAaBO Ha MCYMC/IEHUE BBICIYTH JIeT [/I1 Ha3HaYeHUs
MIeHCHH Ha JIbTOTHBIX YC/IOBUAX, M YCIOBUH 3a4eTa B BBICJAYTY JIET AJiA Ha3HA-
YeHUs [IEHCUU B JIbTOTHOM IIOPsI/IKe BPEMEHH CTYXKObI COTPYAHUKOB B IIOJ-
Ppasze/IeHUsAX [0 PacC/IeJOBAHHIO 0CO00 Ba)KHBIX IeJ1 C/IeICTBEHHBIX OPraHOB
Caneacreennoro komurera Poccuiickoit @enepanuu, pacc/iefyoUux aeaa
110 OPraHHU30BaHHOM MIPECTYNIHOM eATeIbHOCTH U KOPPYIIIUN»;

ITpukas CrencTBeHHOTO KOMUTeTa Poccuiickont ®egepanuu ot 02.02.2017
Ne19 «O6 opraHH3aIMH IPOXOXKIEHNS BOCHHON CIYKOBI 110 KOHTPAKTY
B BOEHHBIX C/Ie/ICTBEHHBIX opraHax CiefcTBeHHOro KoMmuTeTa Poccuiickoi
Depepannn»;

IIpukas MuHucTepcTBa BHYTpeHHUX gen Poccuiickoit Pepepanuu
or 09.01.2018 N2 1 «O6 opraHax mpeABapUTETbHOTO CAEJCTBUS B CHCTEME
MB/ Poccun»;

Bespykos A.C. CraHOB/IEHHE U Pa3BUTHE IIPAaBOBOTO CTaTyca BOEHHOTO CJIe-
goBatess // MexxayHapOoAHbIH XKy pHa/I TYMaHHUTAPHBIX M €CTeCTBEHHBIX HaYK.
2019,

Meperyxos I. M. CreoBaTe/ib-KpUMHUHAINCT: IIPOLIECCYaTbHBIN CTATYC U €T0
dynkuuu // IosmTeMaTHuecKuil ceTeBOH 3/1eKTPOHHBIN HayYHBIH XKypHaI
Ky6aHcKoro rocyzapcTBeHHOTO arpapHOro yHusepcurera. 2015.

[Maxorun H.C. O6mas xapakTepucTHKa cTaryca caefoBare/s. [pasa, 06s-
3aHHOCTH, IIPOLleCCyabHasd CAMOCTOATENLHOCTD // Mex/[yHapoJHbIH Hayy-
HO-HUCC/Ie[0BATeIbCKUH XKYpHaI «AJlies HayKu». 2024.;

Xamroxos M. M. IlpoieccyanbHas caMOCTOATEILHOCTD CIel0BATE I — Y/IeHA
C/leACTBEHHOM rpymmsl // ObiectBo u mpaso. 2013.



YITONOBHOE MPABO
M KPUMMUHONOTNA

AKTyanbHble Npo6neMbl NPOTUBOAEACTBUSI MOLUEHHUYECTBY
npu nony4YeHun Bbinnat

banasiH AHM ApapaToBHa, CTYAEeHT MarucTpaTypsl

HayuHbit pykoBoamtenb: KyabMmHoB [eHnc AnekcaHapoBuY, KaHAMAAT
HOPUAMYECKUX HAYK, LOLEHT

CeBepo-KaBkasckuii benepanbHbiit yHuBepcuTeT (r. CtaBpomnonb)

COI‘JIaCHO 4. 1 ct. 7 Koncturynuu Poccuiickoit Pesepanuu Hallla cTpaHa ABJA-
€TCsA COLMa/IbHBIM IOCYZJApPCTBOM, ITOJIMTHKA KOTOPOTO HallpaBJIeHa Ha CO3/laHue
YCJIOBHH, 00€eCIIednBaroIIuX JOCTORHYIO JKH3HDb U CBOOOZIHOE pasBUTHe YesIoBeKa [1].

Tax, g1 peanusanuu ganHoro nonoxeHus Ipesugentom Poccuiickoit enepannu
Bragumupom Bragumuposuduem ITytunusim 651 mogmnucan ykas ot 07.05.2024
Ne204 «O HaIMOHA/IBHBIX Ie/AX U CTPaTeTHIeCKUX 3a/ladax pasBUTHA Poccuiickon
Denepanyy Ha nepuoz o 2024 roga». JJaHHBIN HOPMAaTHUBHO-NIPAaBOBOM aKT IpeJy-
CMaTPHUBAET CO3/JAHKE U Pea/In3allIo Ps/la HAlMOHA/IbHBIX IIPOEKTOB, HallpaB/JIe€HHbIX
Ha pasBUTHE CJAeAYIOLIUX HAIlpaBIeHUH: JeMorpadus; 3apaBooXpaHeHUe; 0Opaso-
BaHMe; )KIUIbe U TOPOACKAsS Cpesja; 9KOIOrHst; Oe3omacHble U KadeCTBEHHbIE aBTO-
MOOU/IbHBIE JOPOTH; IIPOU3BOJUTEIBHOCTD TPYAA U IOAEPIKKA 3aHATOCTH; HAyKa;
udpoBasg 9KOHOMHUKA; KY/IBTYypa; Majoe B Cpe/iHee NpeAIpHHIMATE/IbCTBO U MO -
JepyKKa MHAUBUYaTbHOH IpeAIpPUHUMATEIbCKONM HHULMATHBbI; MeX/AyHapoAHas
Koomepanus u sxcropr [3].

ITo manHBIM caiiTa MuHHCTepcTBa puHAHCOB Poccuiickoit Pesepanuu, UCION-
HeHIe PacxofoB deseparbHOro GI0/KeTa Ha peaTn3alluio HallHOHAIbHBIX IIPOEKTOB
10 COCTOAHUIO Ha 1 AnBapa 2024 rozga cocrasuio 2983,8 muapza py6neﬁ, wia 99,2%
OT IUIAHOBBIX OFO/PKETHBIX HAa3HAYeHHI [5].

B cBA3M ¢ MacmTabHOM MOAAEPIKKOH, TPOBOAUMON FOCYAApPCTBOM B OTHOIICHUH
HaCeJIeHNU, YIaCTH/IMCh CIy4au 6€33aKOHHOTO OTMbIBAHHS JICHET.

Crarbs 159.2 YrosoBHoro kogekca Poccuiickoit ®esepanuu packpbelBaeT MOLIEH-
HUYEeCTBO IIPY MOJTyYeHNH BBIIIAT KaK XUIIeHUe JeHEKHbIX CPeJICTB U/IH HHOTO UMY-
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IecTBa MPH MOTyYeHUH MOCOOHH, KOMIIeHCaui, CyOCHAUH U NHBIX COL[HAIbHBIX
BBIILIAT, YCTAHOBJICHHBIX 3aKOHAMU U MHBIMH HOPMAaTHUBHBIMHU IIPABOBBIMU aKTaMHU,
Iy TeM IpeACTaB/IeHHs 3aBeJOMO JIOXKHBIX U (M/IN) HEZOCTOBEPHBIX CBEZICHHI, a pABHO
IIyTeM YMOJTIAHUs O PaKTax, BIEKYIIHX [IPEKpAlleHre YKa3aHHbIX BBIILIAT [2].

B ropuandeckoil HayKe BBIAE/AIOT CAeAYIOLIKe Ipo6IeMbl IPYU KBaIHGUKALIIH
BBILIIEYKAa3aHHOTO COCTaBa IPeCcTyIIeHus [4].

1. Hanuvue AByX 00beKTOB NMpeCTYIUIEHUS — XHUIIeHHe, YKa3aHHOe B JUCIIO-
sunuu cratsu 159.2 YK PO, Bpeaut kax G0/ KeTy, TaK U HHTepecaM LIMPOKOTro Kpyra
a1, B chepe peasn3anui TOCyapCTBOM COITMAIbHON MOJUTHKH 110 MOAAEPIKKE OT-
Zle/IbHBIX TPYII HaceseHUsA. HekoTopble mpaBoBe/bl B KaueCTBE AOIOTHUTETBHOTO
06beKTa paccMaTpUBAIOT OOILIeCTBEHHbIE OTHOLICHUS B cdepe COLUaIbHOro obec-
HeYeHHsl.

2. He 3axpen’ieH Ha 3aKOHO/JJaTe/IbHOM YPOBHE Te€PMHUH «COIIMAa/IbHAA BBIILIATa».
B cBasu ¢ atum 1. 15 nocranosnenus Ilienyma Bepxosnoro cyza PO or 30.11.2017
Ne 48 «O cyzeOHOI IpaKTHKe 110 Ae/IaM O MOLIEHHUYECTBe, IPHCBOEHUH 1 PacTpaTe»
J71A ested pasbsacHeHus cTaTtbu 159.2 YK PO K coruapHBIM BBIIIZIATAM OTHOCHT II0-
cobue 1o Oe3paboTulle, KOMIEHCAIIMY Ha [IHTaHUe, Ha 030pOBJIeHHE, Cybcuanu
A1 IpUOOpeTEeHH MM CTPOUTETbCTBA KHUJIOTO MOMEIIEH s, Ha OIIATY SKHUIOTO
HOMeLleHHsI U KOMMYH/IBbHbIX YC/IYT, CPEACTBA MAaTePUHCKOTO (CeMefHOro) Karu-
TaJIa, a TAKXKe IIPeJJOCTaBIeHHe JIEKAPCTBEHHBIX CPE/ICTB, TEXHIMYECKUX CPe/ICTB pea-
OunuTanuu (IpoTe30B, MHBATUIHBIX KOJSICOK H T.1I.), CIIEL[HaIbHOTO TPAHCIIOPTA,
IIyTE€BOK, IIPOAYKTOB IUTAHHA. B I0I0/IHEHHE K YKa3aHHOMY ITYHKTY K IIpeAMeTYy
XWIIeHNs He OTHOCAT I'PAHTBI, CTUIIEH/NH, IIPeAOoCTaB/IsAeMble PU3HIECKIM JUIAM
M OpTaHM3aIMAM B IIEJIAX HOAEPKKU HayKH, 00pa3oBaHMUA, KY/IBTYPBI H HCKYCCTBA,
cybcuanu Ha HOJAEP)KKY CelbCKOXO3AHCTBEHHBIX TOBAPOIIPOU3BOAUTE/ICH, Ha O/ -
Jep>KKy MaJIOTO U CpeHero MnpeAlpHHUMATe/IbCTBA. MOLIIEHHUYeCTBO NIPHU HOJIY-
YeHWH YKa3aHHBIX BBIIJIAT KBATHPHUIUpPYeTcd 1o ctaTtbe 159 YK PO. [Ipyroii npo-
671eMO}1 CTa/I TPAHCTPAHHYIHBIN XapaKTep JAHHOTO [IPeCTYIUIeH s, Tak, COTPyHUKaMK
denepanbHOiL c1yx6b1 6esonacHocTr Poccuiickoi Oepepary 1 MHHHCTEPCTBA BHY-
TpeHHUX fes Poccuiickoit Penepanyu B CeBepo-KaBkasckoM pesepabHOM OKpyTe
u FOxxHOM deziepaspHOM OKpyTe ObLIa MPOBe/jeHa COBMECTHAs OIlepAI[Hs I10 3aXBaTy
3JIOyMBIIIJICHHUKOB, KOTOPBIE B IIe/IAX [TOJY4eHHs COLHaJIbHBIX BBIILIAT IIPeOCTa-
BUJIM B OPraHbI TOCYAAPCTBEHHOH B/IACTHU MO/ A€/ IbHBIE JOKYMEHTBI U3 CTpaH EBporbl
[6].

Taxknum 06pa3oM, Ha CETOAHSIIHNUHA JeHb CYILIECTBYET Psij IIPaBOBBIX pobiieM, He-
TaTMBHO CKa3bIBAIOIIMXCA HA Pa3BUTHU COIlMaIbHON cdepnl B PO. BoimeykasaHHble
po06IeMBbl ABJIAIOTCS EPBOCTEIIEHHBIMU, U 0€3 UX pellleHUs JeATeIbHOCTD PaBo-
OXpaHUTE/IbHBIX OPTaHOB 110 IPOTHBOACHCTBHUIO CIIEIIMAIbHOMY BUAY MOIICHHHYE-
cTBa He OyzeT 9¢pPeKTHBHO.



Jlumepamypa:

1. Koucrurynus Poccuiickoit Penepanun: (IpHHATA BCEHAPOLHBIM TOI0COBA-
HueM 12 mexabpst 1993 1. ¢ U3MeHeHUsAMH, 0J00PEHHBIME B X0/€ 0061Iepoc-
cuiickoro rosocoBanust 01 urosist 2020 1.) // CIIC «Koncynprant [Inroc» (gara
obpamenus: 12.12.2024).

2. Yronosubli koziekc Poccuiickoit @enepannu ot 13.06.1996 Ne63-03 // CIIC
«Koncynprant [ntoc» (fata obparenus: 12.12.2024).

3. Vkas Ilpesuzenta PO ot 07.05.2018 N2 204 (pez. ot 21.07.2020) «O Hanuo-
HaJ/IPHBIX LIEJISIX ¥ CTPAaTernYeCKuX 3a/ja4ax pasButus Poccuiickoit ®ezpeparuun
Ha 1tepuoz 1o 2024 ropa» // CIIC «Koncynprant Ilnroc» (fara obpaienus:
12.12.2024).

4. Kymspnuesa M. K., Taosa JI. FO. AkTyasibHbIe TPpO6IeMBbI TIPOTHBOAEHCTBHUS MO-
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YITONOBHbLIM MPOLECC
M KPUMUHATUCTUNKA

Oco6eHHOCTH JOoCYyAe6HOro NpoM3BOACTBA MO YrOOBHbIM
AeNlaM, CBA3aHHbIM C NpeANpUHMMATENBCKO U SKOHOMMUYECKO
AeATeNIbHOCTbIO

MycaeB Aiigap BanepbeBuy, CTyoeHT
MOCKOBCKMI rOCYLapCTBEHHDBIN YHUBEpCcUTET nMeHn M.B. JloMmoHocoBa

yronosﬂo—npoueccyanbﬂaﬂ HOJINTHKA POCCUHCKOTO 3aKOHOAATe ST B 06/1aCTH BbI-
SIBJIEHUSI M PACKPBITHSA 9KOHOMHUYECKUX [IPECTYIUIEHUH HUKOIZA He OT/INYaIach
CTPOTOH MOC/Ie0BATE/IBHOCTBIO U JIOTHYECKOH 3aBepIIeHHOCThI0. Koebanust «Ma-
ATHHUKA» HpOHeCCyaJII/ICTOB, Ka4gamwIleroca ot HaI/I6OJIee MMOJTHOH 3alUTBI ITpaB 9€J10-
BeKa K Haubosee 3¢ $peKTUBHON OOpbOE C IPECTYIIHOCTHIO, IPEACTABIAIOTCS Harbotee
YaCTBIMH. JTO CBSI3aHO C IOTPEGHOCTAME TOCYAAPCTBA, ¢ HeOOXOAUMOCTBIO 0becre-
YUBaATb ACATECIBbHOCTD pa3BI/ITOFO H yCII€IIHOI' O 6H3Heca, HYH(ﬂOﬁ B YBE€/IMYEHHUH HMH-
BECTUIMOHHON [PUBJIEKATEIBHOCTH OT€YeCTBEHHOH 9KOHOMHKU. OTCI0ZA U BIIOJIHE
06bsICHIMOE )KeTaHHe 3aKOHOZAaTe 1 06e301aCUTh [TOTEHI[HATbHBIX IPeAIpHHUMA-
Teaen OT HeO6OCHOBaHHOFO IIpUBJIEYEHUA K YI‘OJIOBHOI‘;I OTBETCTBEHHOCTH, OT BO36Y-
KACHUA «3aKA3HBIX» YFOJIOBHI)IX €71 1 UHBIX He6JIaFOHpI/IHTHbIX u He,I[O6pOCOBeCTHI)IX
NoC/IeACTBUN. B cBsA3K ¢ 9TMM 6bLT paspaboTaH CrieljHalu3upOBaHHBIN PsiJi YLOJIOB-
HO-IIPOLIECCYaIbHBIX HOPM, CO3ZAIOIINX 0C00YI0 crienudp UKy IIPOU3BOACTBA II0 YIo-
JIOBHBIM JieJIaM B cdepe SKOHOMHIECKOH U IIpeANPHHUMATEbCKON AeATeTbHOCTH.

OnHaKo He BCe COIVIACHBI € ITOZO0OHOH A dpepeHpanueii, CipaBeIMBO OTMeYast
[1], uTo noz06HBIe MOIOXKEHHs IPOTUBOpeYar psafy crarei Koncrurymuu P [2], xo-
TOpast IPOBO3IVIALIAET PABEHCTBO BCEX IIEPEJ, 3aKOHOM U CYAOM. [laHHOE [T0JI0KEHEe
TaK)Ke 3aKPeIIEHO B CT. 7 PefepasbHOr0 KOHCTUTYIIHOHHOTO 3akoHa «O cyznebHO
cucreme Poccuiickoit Oenepanunu» [3]. OZHAKO 9TO He O3HAYAET U BOBCE He JODKHO
03HAaYaTh, YTO HOPSJOK YTOTOBHOTO CYAONPOU3BOACTBA €IUH /ISl BCEX, M BCe B HEM
PaBHBL.

Yro/1I0BHO-IIPOLIeCCyasbHOE MIPABO BIOJIHE HOMYCKAET OTXOZ OT OOIIUX ITPaBHII
B OTHOIIE€HWH HECOBEPIIEHHOJIETHUX, a TAKXKE€ OTAE/IbHbIX KaTeFOpI/Iﬁ JINI B IJIaBaX



50, 52 YrosoBHO-TIpoLieccyanbHoro kopexca PO [4] (sanee — YIIK P®). To ects, ecu
B OTHOIIEHUHU 3TUX CYOBEKTOB AoycTUMa AuddepeHIHaIys, OHa TeOPeTHIECKU
060CHOBaHA U TOAKPEI/IAETCS IPAKTHIECKOH HEOOXOAUMOCTBIO, TO IIOYEMY HeIb3s
C TOYKH 3pEHUA TEOPHUH AOIYCTHTD €e U B OTHOLIEHUH YIOJIOBHBIX Jie] B cdpepe dKO-
HOMHYECKOH U PeANPHHUMATE/IbCKOH IeATe/IbHOCTH, TaK KaK Ha IIPAKTHKe 9TO YoKe
CYIIeCTBYeT?

PaccMarpuBas CcylecTBYyOLIHe 0COOEHHOCTH IIPOU3BO/CTBA 10 YTOJIOBHBIM /Ie/IaM
B cdepe SIKOHOMUUECKOH U IpeIPHHUMATEIbCKON esTeIbHOCTH Ha JoCyaebHoM
CTaIN¥ ¥ HOPMBI YTOJIOBHO-IIPOLECCYaTbHOrO MpaBa (Kak ZeHCTBYIOLIEro 3aKOHO-
JaTe/IbCTBA, TAK U YTPATUBILETO CHUITY ), HEOOXOAUMO TaKxKe 0OpaTUThCA K IIPAaBOBOMH
JOKTpHHE (B YaCTHOCTH YYEHHIO 00 YTrOJIOBHO-TIpOLiecCcyaabHoN dpopme [5], nudde-
PeHIIHALINHN) U CYAeOHOM MpaKTHKe.

Taxkum obpa3oM, mpusHaBast TOT $AKT, YTO B HallleH CTpaHe AeHCTBUTENIBHO CyIlje-
CTByeT HpobiieMa ¢ pacCMOTpeHHEM TaKHX YrolI0BHBIX e, JI. B. TonoBko [6] npen-
JIaraeT U3MEHUTb METOA0/IOruI0 noaxosa. Cy6beKTHBHbIe IPo6IeMbl, HEOOXOLIMO
perarh ¢ MOMOIIbI0 CYyOBEKTHBHOTO e noaxoga. Hampumep, B cydae Heob6poco-
BeCTHOCTH YJaCTHHKOB SKOHOMHYECKUX OTHOLIEHUH HJIH JKe OILIpeeeHHOTO Ipe-
INpUHHUMATEA K HIM He0OX0QMMO Cpasy jKe IPUMEHHUTh MepPbl YTOJTOBHO-IIPAaBOBOIO
BO3ZeHCTBHA B BU/ie BO3OYIK/IEHHUs YTOJIOBHOTO IpeciefjoBaHus. Besb rocyaapcrso,
KaK 3aKOHO/aTeJlb, yCTaHABIUBasl aDCTPAKTHbIE HOPMBI B JaHHBIX cdpepax 00IIecTsa,
CaMo CO37IaeT YCIOBUSI AJIs1 3/10YIIOTPeb/IeHUH, TOTa KaK TAKKUe HOPMBI JO/DKHBI ObITh
a priori KOHKpeTHBI. Beap «mpaBocyzane — 3T0 He Ta cpepa, I7ie MbI JO/DKHBI JKePTBO-
BaTh LIEHHOCTSIMHU B YTO/Y Pa3BUTHsI 9KOHOMHKU». [7].

To ecTb, aHa/TU3UPYH OT/E/NIbHbIE HHCTUTYThI YTOJIOBHO-IIPOIIECCYaIbHOTO IIpaBa,
YCTaHAB/IMBAIOLIHE U pacmupsromye AudpdepeHIHaIHI0 YTOJI0BHOTO CY0IPOH3BO/-
CTBa 3a CYET perlaMeHTAI[H 0COOEHHOCTEH PacCMOTPEHHs YTOTOBHBIX fie/l B chepe
5KOHOMHYECKOH U IpeAIIPHHUMATE/IbCKON AeATeIbHOCTH, MBI BUAUM, YTO €CJIM Hapy-
IIEHUsI U 3/I0yIOTPEO/IEHNsT HOCST CHCTEMHBIH XapaKTep, TO eJUHCTBEHHBIH CI10c06
PEIINTD TaKYI0 MPOoOIeMy — HaHTU «30JI0TYI0 CEPeAUHY » MEX/Y IMpecedeHHeM Jes-
Te/IbHOCTH SKOHOMHYECKUX NPECTYITHUKOB M COXpaHeHHeM IIPaB U TapaHTUH Ipes-
IpUHKUMAaTeseH, He 3a0bIBas IIPH 9TOM, O IIPUHIIMIIE PaBeHCTBA BCEX U BCA Tepes 3a-
KOHOM H CYZOM.

3aKoHOZATe/b, BITASICh YCTAHOBUTD CTEIleHb Pa3pabOTaHHOCTU COOTBETCTBY-
OILIMX HOPM, UX JUCIO3UTUBHOCTH, He CMOT C/Ie/IaTh BbIOOpa B CTOPOHY auddepeH-
IIUAI[UU WIH YHUQUKAIIMY YTOJOBHO-IIPOLIeCCyanbHON GOPMBI. A Beib €CJIU IIPOCJIe-
JMTb UCTOPHIO BOSHUKHOBEHHUA AU depeHIInaliii B YaCTH IIPOU3BOACTBA YTOJTOBHBIX
eI TI0 SKOHOMHYECKUM TIPeCTyIUIeHHUAM, pACCMOTPETh KOHKPeTHbIe HHCTUTYTHI, 3a-
KpeIUIome 0COOEHHOCTHU ITPOU3BO/CTBA YIOJOBHBIX e/ 10 9KOHOMUUYECKUM IIpe-
CTYIUIEHUSIM 1 U3YYUTh 3apyOeXHBIH OIIbIT, MBI YBUAUM, YTO IIpOLiecCyastbHas popma
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cama 1o cebe 0/DKHA obecrednBaTh 9KOHOMHUYECKYIO 6e30I1acCHOCTD 00IecTBa U ro-
CYAApCTBa B 1[eJIOM, U [IPaB U CBOOOJ IpaykaH B YaCTHOCTH.

IMpexncraBisieTcst HEOOXOLUMBIM HUBEIMPOBATH 0COOBIH MOPALOK BO3OYIKAEHUS
YTOJIOBHOTO /l€/Ia TI0 HaJIOTOBBIM NPECTYIVIEHUAM B mopazake 4. 1.3 cr. 140, 4. 7-9
cT. 144 VIIK P®. /lanHbIE HOPMBI €llle PaHee MOKa3a/lu CBOI0 HECOCTOATENbHOCTD
Ha IIPAaKTHKe, a OCYIL[ECTB/IEHNE Ha/IOTOBLIMH OpPTaHAMH YT OI0BHO-TIPOIIeCCYa/IbHOM
$YHKIMY HeIOMYyCTHMO.

Heob6xoa1Mo Takke YTOUHUTh U CKOPPEKTUPOBATh cogepxanue 4. 3 ct. 20 YIIK
P® oTHOCHUTENIBHO TEX COCTABOB, KOTOPbIE TaM HA/HIECTBYIOT (BbIIIe YKa3bIBAIOCh
Ha HapylleHHe BHyTPeHHeH JJOTHKH 3TO CTATbU B CBA3H C BKJIIOUEHHEM B Hee THKKUX
[PECTYIJIEHU), @ TAK)KE CTOUT YTOYHUTD OHATHS «9KOHOMHYECKASI [IeSITeIbHOCTD»,
«TIpeJIPUHUMATENbCKAS eATebHOCTD>.

Taxxe ciefyeT 3aKpenuTh 06sA3aTeNbHOE MPUCYTCTBHE MPEACTABUTEIS
Poccuiickoro coro3a NpoMbIIIIEHHUKOB U IpeANpUHUMAaTe /el WK IpeACcTaBUTesIei
ToproBo-mpoMpInIeHHOH HanaTsl PO npu nposeseHnn 00BICKOB B IIOMEIEHHUX,
IIpefHa3HAYeHHBIX /11 Be/IeHHs IIpeIPUHIMATEe/TbCKOU e Te/IbHOCTH 110 AaHATOTUH
¢ mpoBeZieHneM OObICKa y a/iBoKara. [IprdeM B JaHHOM CJIy4yae HH Yy KOTO He BbI3bI-
BaeT COMHEHHMH, 4TO ITOJ0OHBIe 0COOEHHOCTH IS aIBOKATOB [JOJDKHBI CYII[eCTBOBATD
U 9TO He IPOTUBOPEYHT IPUHIIUITY PAaBEHCTBA. TaK [IOUeMY Xe 9TOr0 He MOXKET OBITh
y NpeANpUHUMaTeIeH — TaKUX ke WIEHOB Npo¢decCHOHaNIbHOM TPYIIbI, KOTOPbIe
TaK)Ke, KaK U aJIBOKAThI, He XOTAT OBITh IOBEPIKEHbI HEOOOCHOBAHHOMY /JaB/IEHHIO
CO CTOPOHBI TPABOOXPAHUTENIbHBIX OPTAHOB?

Ecu mocmoTtpets 60stee T106aIbHO, TO CTAHOBUTCA OYEBHIHBIM, YTO 3aKOHOZIA-
Te/Ib OPUEHTUPYET HAC Ha TO, YTO 3TH H3MEHEHHA IPUHUMAIOTCA Ha JI/IUTE/IbHBIA CPOK.
V1 HaBepHOe, ITOKa OOIIEOMTUTHYECKHH BEKTOP He TIOMEeHAETCs, T0Ka IIPaBoOIpHUMe-
HeHUe He BbIH/IeT Ha ZJO/DKHBIN yPOBEHb, IIpe/i/laraeMble H3MeHeHHs He Oy/yT BHECEHbL

Ha6rozas 3a pacTylieil TeHAeHIeH yBeTMYeH A KOJIMYeCTBa HOPM, yCTaHaB/IMBa-
OLIIUX 0COOBIe IPaBU/Ia PACCMOTPEHHUS YTOJIOBHBIX Jie/I 10 SKOHOMUYECKHUM IIPECTYII-
JIEHUAM, yBeIM4eHHeM JUCIO3UTUBHOCTH OT/eIbHBIX HOPM, HaM IPe/ICTaB/IAeTCs He-
06XOAMMBIM ITPOBECTH ONpe/ie/IeHHBIH aHa/TH3 B 9TOH 00/IaCTH C LIe/IbI0 KOPPe/IAIUH
CIIelINa/IbHBIX IIPABUJI C OOIIUMH, YTOOBI He ZOMYCTUTh IPOTUBOPEYUI B YTOTOBHOM
MIOJIUTHKE TOCYZApCTBa.

Ba)HOCTB HCCIeIOBaHUH B 9TOH 06/1aCTH TaKyKe IIOATBEPYKAACTCA CTEIIEHbIO pa3-
PabOTaHHOCTH yKa3aHHOMN TeMbI, 4er0 CTOAT TONBKO MaTepPHaJIbl JOKTOPCKUX AUCCEP-
tanuii JI. B. TonoBko

Kak MOXXHO 3aMeTHTB, TOJ0OHBIH MTOPAOK IPUMEHEHHUS YTOJI0BHO-IIPOLeCCyalb-
HOTO 3aKOHa K NpeANPUHIMATEII0 3aKpeIUleH B 60/IbIIoM KoaudecTBe ctateld YITK
P®: . 27.1, 27.2 ct. 5, 4. 3, cT1. 20, ct. 23, cT. 28.1, 11. 3.1 4. 4 cT. 46, 1. 9.1 4. 4 cT. 47,



ct. 81.1, 4. 1.1 ct. 108, 4. 1.3, cT. 140, 4. 7-9 cT. 144, 4. 1.2, 4.1 cT. 148, 4. 4.1 cT. 164,
cT. 164.1.

IMozo6HbIe U3BATHS CYILECTBOBAIN U B Poccuiickoi uMmepun, u gaxke B COBETCKOM
Coro3se, mycTb 1 Hegoro. Ho ec/ti paHbIlle OHU KacaJIuCh B OCHOBHOM CIIEIIHA/IN3AIH
OPraHOB pacC/IeZlOBaHMUs, TO HA CETOAHALIHUN €Hb 3TO MOJIOKEHNE HETIOCPeACTBEHHO
3aTparuBaet IIpaBa M TapaHTHHU [003PeBaeMbIX, OOBHHAEMBIX.

3axpensis U pasBUBas MONOXKeHUs 0 AuddepeHHanuu focyAeOHOM cTafuu
I10 YTOJIOBHBIM JleJIaM B cdepe SKOHOMHUUECKOH U MpeJIPUHUMATEIbCKOM e Te/Ib-
HOCTH, 3aKOHOJaTe/b He M03a00THIICSA O KOHIENTYyaIbHOU COCTAB/AIONIeH YKa-
3aHHBIX [10JIOK€HUH, HOBbIe HOPMBI 3a9aCTYI0 BCTYIAIOT B IPOTHBOPEYHE CO CTAPBIMHL.
Tem He MeHee, TOZOGHbBIE MePbI HY)KHBI U HEOOXOANUMBL. B ycoBusix GecrperieieHt-
HOTO IaBJIeHUsI CAHKIMH U pocTa HHGIANMN Ha oYty Ha 10% [8] (Tospko oduuu-
aJIBHOM) TOCYZapCTBO HeM36EKHO LO/DKHO 3a60TUTHCSA O COCTOSHUH 9KOHOMHUKH.
BesomacHOCTb BefieHus: OU3Heca, CO3AaHMe TAPAHTUH I pea/M3aliiy IpaBa Ha 3a-
HSTHUe [IpeAIPUHIMATETbCKOH e TebHOCTH — BCe 3TO He0OX0ANMO 0becrednBaTh
B TOM YHCJIe YTOJTOBHO-IIPOIECCYaTbHBIMU CPe/ICTBAMHU.

Takum obpasom, AuddepeHIranysa yroJIoBHOTO CYAOIIPOU3BOACTBA B 9TOH cdhepe
HeoOX0/Ma, TaK Kak [IpaBoBas 3allMIeHHOCTb CyObEeKTOB S9KOHOMUYECKOH (Tpez-
[PUHUMATE/IbCKOI) /IeITeIbHOCTH SIB/SIETCS. OSHUM U3 [JIABHBIX YCIOBHH CTabH/Ib-
HOT'0 5KOHOMHYECKOT0 pasBUTHsA Poccuiickoit Pesepaninu, COCTaB/IAA HEOTEMIEMYIO
YaCThIO €€ MHBECTUI[HOHHOM IIPUB/IeKaTebHOCTH.
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rOCYOAPCTBO U NMPABO
SAPYBEXHbBIX CTPAH

Ponb cynos. UcTtouHnku npasa B ctpaHax Appuku

KabaHuos Bnagumup CepreeBudy, CTyAeHT MarucTpaTtypsl
HayuHbi pykoBoauTens: ConosbeBa Buktopusa BukToposHa, 4OKTOP

UCTOPUYECKMX HayK, npodeccop
Poccuitckas akafemMus HApOAHOrO X034MCTBa U rOCYAAPCTBEHHOW CNYXKObI
npu MNpe3upeHte Poccuiickont @enepauuu, Jiuneukuit punman

Agpuka — amo koumunenm ¢ 602amoti Kyasmypoil, C10#HOU UCOopuetl U MHO-
2006pasuem npasosvix cucmem. ITpasosas kyavmypa pasiuuHbix Hapooos, Mmpaouyuu
U 00bIMAU 3HAYUMENLHO BAUAION HA CYULECBYIOU4UE 8 IMUX CIPAHAX CYOebHble CU-
ctmembl. B cospemenbix ycao8usx cyovi ueparom Kan4uesyro posv 8 obecneteHuu npa-
80Ccy0Us, 3auyume Npas 4es08exa U YycmaHoseHUU 3aKoHHOCMU 6 0bujecmee. Mo uc-
c21e008aHUEe NOCBAULEHO AHANU3Y POAU CYOO0B U UCIOUHUKOB NPpasa 6 cmpanax Agpuxu,
a makce 63aumo0elicmsur0 MpaduLyUoOHHO20 U COBPEMEHHO20 NPABA U €20 BAUIHUD
HA NPAsoey o cucmemy KoHMuHeHma.

Kntouessvie cnosa: cyoebnas saacmeo, cydebras cucmema, Appuxa, cyo, paspe-
weHue cnopos, 3awuma.

yaebubie oprausl B Appure 06/1a/jal0T HECKOJIBKUMH BOKHBIMU QYHKI[UAMH,

U UX 3Ha4eHHUe TPYAHO MePeoleHUThb. PaccMOTPUM OCHOBHBIE aCIIeKThI:

— Paspemenune cnopos U KoHdpuKTOB. OCHOBHAA 3a/ja4a Cy/J0B — 9TO paspe-
IIeHHe CTIOPOB MEXY IPAK/IAHAMHU U OPIaHU3AIMAMH, A TAKXKe MEX/Y IPayKAaHaAMH
u rocyzapcrsom. Hanpumep, B Hurepuu cyze6Hast cictreMa akTUBHO YYacTBYeT B pe-
II€HUH TPaXKAAHCKHX, YTOJIOBHBIX H 3 [MUHHUCTPATUBHBIX Je/I, 2 TAKJKe B 3allIUTe IIPaB
MEHBITHHCTB H YSI3BUMbIX I'PYIII Hace/IeHNU .

— 3amuTa npas yesoBeKa. Cyge6Has BIACTb — IapaHTHA 3alUThI [IPAB YeI0BeKa.
Bo MHOTHX appUKaHCKUX cTpaHaX, Takux kak JOAP u Kenus, cyzgpl akTUBHO y4acT-
BYIOT B 3all[UTe IIPaB KEHIIUH, fleTell U [PYTUX YA3BUMBIX Ipynil. KOHCTUTYyLIMOHHBIE
CYZbl, KaK, HanipuMep, Konctutymonsslii cyz B IOkHO0#M Adpuke, H3BeCTEH CBOMMHU
pelleHNUsAMH, HallpaB/IeHHbIMH Ha YKpeIlJIeHHe [IPaB Ye/l0BeKa U eMOKPATHH.

Hed1) x19HxagAdes ogedu u 0a1ddethdo|
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— Konrpob 3a sakonHOCTBI0. Cyzle6HasA cucTeMa obecriednBaeT Haj30p 3a ek -
CTBUAMM UCIIOJHHUTENbHON BAacTH. Cyabl MOTYT OCHAPHUBATh AE€HCTBUA FOCyAap-
CTBEHHBIX OPraHOB, €C/IM OHU HapyMIAIOT IIpaBa IPa)k/iaH UK He COOTBETCTBYIOT Jiei-
CTBYIOLIEMY 3aKOHO/ATE/NbCTBY.

— QopmMHpOBaHHe NMPABONPHMEHUTEAbHOMH NPaKTHKH. CyzeOHbIe peleHus
MOTYT CIyXHUTb NpeleAeHTaMH A/ AabHENIIET0 IPUMEHEHHUA HOPM NTpaBa. ITO
0COOEHHO Ba)KHO B CTPAHaX, I/le CYLIeCTBYeT CHCTeMa 00Iero pasa, Kak, Halpumep,
B l'ane u Hurepuu.

MHuoroob6pasue Ky/IbTyp U TpafULuil B ahpUKaHCKUX CTPaHaX CIIOCOOCTBYeT I10-
ABJIEHUIO PA3/TMYHBIX UICTOYHUKOB TIpaBa. OCHOBHBIE U3 HUX:

— Koncrurymun. Kaxxas crpana Appuku umeeT cBoro KoHCTUTYIHIO, KOTOpas
npezscTaBiAeT cOO0H BBICUTHH 3aKOH M OCHOBY IPaBOBOM cucTembl. KoncTuTynua
OIpe/ie/IAeT OCHOBHbIE IPUHIIMIIBI, Ha KOTOPBIX CTPOUTCS FOCYAPCTBO, M 3aLIMIIAET
npaBa rpaxzal. KimMar nosuTHYecKol HecTabHIBHOCTH B HEKOTOPBIX CTPaHaXx Jie-
JIaeT 3aLIUTY [IPaB, IPOIHUCaHHBIX B KOHCTHTYIIMH, 0COOCHHO aKTya/IbHOM.

— HanuonanbHble 3aKOHBL. 3aKOHBI, IPHHUMaeMble ITapIaMeHTaMH, 06pasyior
BTOPYIO CTyIIeHb IPaBOIPUMEHHUTeNbHOH cucTeMbl. OZIHAKO 3aKOHBI MOTYT He BCerza
YUUTBLIBATbCSA HA MPAKTHKE, 0COOEHHO eC/IH OHU IIPOTUBOPEYAT TPAJUIIMOHHEIM 00bI-
qagm. [IpumepoM MOXeT CYKUTb CUTYarua B DQUONMH, T/e TPaJUIIMOHHbIE CY/bI
4acTO PacCMaTPUBAIOT CIIOPBI, OCHOBAHHbIE HA MECTHBIX 0OBIYasAX, HECMOTPA Ha Cy-
leCTBOBaHHE POPMaTLHOTO 3aKOHO/ATE/IbCTBA.

— OG6bryan u Tpagunuu. B pase agpUKaHCKUX CTPaH TPa/UIIOHHBIE HOPMBI
1 06bIvan BCE ellle UTPAOT BXXKHYIO po/b B ipaBonpuMerenud. K mpumepy, B FOxxHO#M
Adpuxe TpaHIIMOHHbIE CY/IbI PACCMATPUBAIOT JIe/1a, CBI3aHHbIE C HAC/IeICTBEHHBIMU
BOIPOCAMH, Pa3BOJAaMHU U CEMEHHBIMHU CIIOPAMHU, I7ie 0OBIYHOE IIPABO TPAJHIIOHHO
uMeeT OOJIBIINH Bec.

— Mexaynapoanbie HOPMbI. AQpPUKAaHCKHE CTPaHbl, IIOIUCABIINE MeXKyHa-
POAHbIe COIIAIIeHUs U KOHBEHIIMH, 005A3aHbI cOO/M04aTh 9TH HOpMbL. Hampumep,
AdpuxaHCcKad XapTHUs IIpaB YeJ0BeKa U HapozOB, IpuHATasA B 1986 rogy, npeacras-
JAeT coOO0M BaXKHBIH MCTOYHHK /ISl 3aLIUTHI IIPAB YeT0BeKa.

YHMKa/IbHasA 0COOEHHOCTD PABOBBIX CUCTEM MHOTHX aQPHKAHCKHUX CTPAH — CO-
CyIleCTBOBAaHUE COBPEMEHHOTO U TPAaJHUIIMOHHOIO MpaBa. DTO B3aUMOJEHCTBHE
MOKET CO3/laBaTh KaK BO3MOXXHOCTH, TaK U BbI30BbI. C OJJHOM CTOPOHEI, BeAyl1e CO-
BpeMeHHbIE IOPUCTHI U CYyAIbH OCO3HAIOT Ba)KHOCTD Y4e€Ta TPAAUIIMOHHBIX HOPM B Cy-
AebHO# mpaxTHKe. DTO 103BoJsAeT 60oslee 3¢ PEeKTHUBHO paspelaTb CIOPbI U Jydlie
MIOHHUMAaTh WHTEPEChI HaceleHHs. B HEKOTOPBIX C/Tydyasx Cyzibl aKTHBHO MCIIOJIb3YIOT
TpaJMIIMOHHbIE IPAKTHKH, YTOOBI 0OecreynTs 60/1ee BHICOKHH YPOBEHb IPABOCYAHA.
C npyroit CTOPOHBI, MOTYT BO3HHKATh KOHQIUKTBI MEX/AY TPaJUIIMOHHBIM H COBpe-
MEHHBIM ITPABOM, YTO MOYKET BECTH K IIPABOBbIM HeACHOCTAM. Hanpumep, B Hurepun



PasINYUs MEXAY CHCTEMOH IIapHaTa U OOLIMM IIPAaBOM HPUBOAAT K CIOMKHOCTIM
B pa3pelleHnH CIOPOB, 0COOEHHO B BOIIPOCAX CEMEHHOTO0 IIpaBa.

Koncrurynuonnsii cyg FOxuo# AGpuku cran 06pasiiom A/t APYyrux CTPaH, IoKa-
3bIBast, KaK CyAeOHas BIACTh MOXKeT 3¢ PpEKTHBHO 3aIUIIATh IIPaBa IPAXK/AaH U obec-
[evYnBaTh CrpaBeaauBoCcTb. CyeGHble PelIeHusI 110 feIaM, CBSI3aHHBIM C IIpaBaMu
KEHIIIUH ¥ MEHBUIMHCTB, IPUBE/IN K 3HAYUTEIbHBIM U3MEHEHHAM B 3aKOHO/ATE/Ib-
CTBE M K Pa3BUTHIO IIPAaBOBBIX HOPM. KOHCTUTYIIMOHHBIH CyJ| IMeeT /jBe KaTerOpuu
IOJTHOMOYHH: IPUHUMATh PeLIeHHs 10 KOHCTUTYIIMOHHBIM BOIIPOCaM H IO JesIaM,
KOTOpbI€e CBSI3aHbI C PELIEHHAMH 110 BbIIIEYKasaHHBIM BOIpocaMm [1].

Cyzpl B AppHKe UTPAIOT LIEHTPAJIbHYIO POJIb B IIOAJEPIKAaHUU AeMOKPATHH U IIpa-
BOBOT'O FOCYZapCTBa. B yc/10BUAX, KOT/]a TOTUTHYECKAsI CUCTEMA CTAIKHMBACTCS C KPH-
3MCaMM U HapYLIEHUAMH IIpaB YeJ0BeKa, He3aBUCUMas CyeOHas BJacTh Mpe/CTaeT
3aIIUTHUKOM J€MOKPAaTHYeCKUX HHCTUTYTOB. [IprMeph! U3 IPaKTHKH MTOKA3bIBAIOT,
KaK CyZbl MOI'YT IPOTHBOCTOATD [IONBITKAM Y3y pPIIAllMH BIACTH.

Ognako He Bce cyzbl B Appurke 00/1aal0T TaKOH e HE3aBUCHMOCTHIO. B Heko-
TOPBIX CTPaHaX CyzeGHas BIACTh IIOJBEPIKEHA BIMSHUIO UCIIOJHUTEIHON BIACTH,
YTO YMEHBIIAET ee CIIOCOOHOCTB 3alMINATH [TPaBa IPaKAaH. [[prMepbI TOTUTHYECKHIX
perpeccuii, Korza CyAbl UCIIO/Ib3YIOTCA KaK MHCTPYMEHT JaB/IeHHUs, IO[YepKUBAIOT He-
06X01IMOCTB pepOpMUPOBAHUS CYAeOHOM CHCTEMBI H MOBBIIICHHUS €€ He3aBUCHMOCTH.

CoBpeMeHHble aQpUKAHCKHE CTPAHBI CTA/IKUBAIOTCA C MHOXKECTBOM IIPaBOBBIX BbI-
30B0B. Koppymuus, OTcyTcTBHE IPO3pAaYHOCTH U 3/I0yHOTpebIeHHe BIACTIO Ie/Ial0T
HeobXoAuMbIME CyzeOHbIe pedopMbl /st obecniedenus 6osee 3¢pdeKTUBHOrO mpa-
BOCYZAHUA. Ba)XHBIM LIIarOM K Y/IYYIICHUIO CUTYaLlUHU SBJIAETCS IIOBBIILICHHE [IPO3pad-
HOCTH paboTBhI CYZIOB ¥ UX OTKPBITOCTH /I OOIIECTBEHHOCTH. DTO MOXKET BKIIOYATh
B ce0s HCII0/Ib30BaHNE COBPEMEHHBIX TEXHOIOTHH /1 obecredeH st JOCTYIa K HH-
dopmanuu u 6osee 3G PeKTUBHOrO B3aUMOAEHCTBHUS MEKAY CYAAMU U Hace/IeHHEM.

[ pyras BaxkHas 3afaua — oOydeHMe IPAaBO3ALIUTHUKOB U CYAeH, 4T00bI obecrie-
YHUTb UX TOTOBHOCTb IIPUHUMATH PeIIeHHs, YIUTBIBAIOIIUE KaK COBPeMEHHBIE Tpe-
60BaHUA IIpaBa, TaK U TPaJUIMOHHbIE HOPMbL. OCO3HAaHHE BaKHOCTHU IIPaB YeJsIo-
BeKa U MX 3all[1Ta JO/DKHBI CTaTh OCHOBHBIMHU IPHOPUTETAMH B CYAeOHOH cucTeMe.

B sakstoueHune: cyzse6Has BIAaCTh M UCTOYHHUKM ITpaBa B appPUKAHCKUX CTpaHaX
UI'PAIOT K/IIYEBYIO POJIb B 3allUTe IIPAB 4YeJ0BeKa, HOJJePKaHUU 3aKOHHOCTH
U YKpeIlJICHUHU eMOKPaTHYeCKUX HHCTUTYTOB. CII0OKHOE B3aUMOZEHCTBHE MEXAY
TPaJUIUOHHBIM U COBPEMEHHBIM IIPAaBOM CO3JaeT YHHKAJbHbIe BO3MOXXHOCTHU
AJIs1 IPABOIIPUMEHEHNsT, HO TAK)Ke ¥ IIOPOXK/JAeT BBI30BbI, TPeOyrolue BHUMAHUS.
Cyznsl ABIAIOTCA JIMH30H, Yepes KOTOPYIO MOXKHO YBH/IeTh H3MEHEHHA B 00IecTBe.
VX He3aBUCHMOCTD U CIIOCOOGHOCTD 0becrednBaTh CIpaBe/I/TMBOCTh HEOOX0AUMO 3a-
I[UIIATh ¥ Pa3BUBATh, YTOOBI appUKAHCKHE FOCYAAPCTBA MOI/IU BUTAThCS K YCTOHIU-
BOMY OyZyleMy, OCHOBAHHOMY Ha YBaXXKEHUH IIPAB Ye/I0BEKA 1 BEPXOBEHCTBE 3aKOHA.

Hed1) x19HxagAdes ogedu 1 0a1ddethdo|
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Bo3HMKHOBEHME M pasBUTUE AHINI0-aMEPUKAHCKOM
NpaBoBOM CEMbM

Kucenes ApteM AHLpeeBunY, CTyAEHT MarucTpaTtypsbl

HayuHbii1 pykoBoauTens: ConoBbeBa Buktopus BukTopoBHa, LOKTOP
MCTOpPUYECKMX HayK, npodeccop

Poccuitckas akafeMus HapoOAHOro X03MCTBA M rOCYAAPCTBEHHOM CITYXKObl
npu Mpe3unaente Poccuitckon @epepaumn, inneuknii dunmnan

B cmamve agmop uccaedyem 3apomderie u passumue aHzio-amepukanckot npa-
80801 CeMbl.

Kntouesvie cnrosa: arneno-amepukarckas npasosas cemvs, 0bujee npaso, npe-
yedenmuoe npaso, common law, ucmopus, pazsumue, cpedHesexosas Anenus,
Hopmannckoe 3asoesatue, cyoebnas npakmuxa, CoeOunentsie Illmamur Amepuxu,
Kodupurayus, cmamymmuoe npaso, I60110UU, BAUIHUE, 2100aU3AUUS.

AHrno-aMepHKchxa;{ IIpaBOBas CEMbs 3aHMMAET OJHO U3 BEAYIIUX MECT CpeZiH
MHUPOBBIX IIPaBOBBIX CUCTEM, €€ BJIUAHHE PACIIPOCTPAHALTCA JaIeKO 3a IIPe/ie/Ibl
Benukobpuranuu u Coepnnennsix [lltatoB AMepuku. MHOTHe CTpaHbI MHPA, B TOH
WM MHOH CTeINeHH, 3aMMCTBOBA/IN U aJAlITHPOBAIM AHIJIOCAKCOHCKHE ITPABOBbIE
Tpasunuy, GOPMUPYS COOCTBEHHYIO IPABOBYIO CHCTEMY, YaCTO C COXpaHEeHHEM KIII0-
4eBBIX 3JIEMEHTOB 00111ero mpasa. OTa [obaibHast PacCIpOCTPAHEHHOCTb OgYep-
KHMBaeT 3HAaYNMOCTD U BJAUAHUE aHIJIO-aMePHUKAHCKON IIPaBOBON ceMbU Ha GpopMHU-
pOBaHHe COBPEMEHHOH NPaBOBOH KapTUHBI MUPa. B 0CHOBe 9TOH cHCTeMBI exKaT
OpUHIUIEI 001ero mpasa (common law), KOTOpble UCTOPHIECKH CIOKUIUCD U J10-
MHHHUPYIOT B IPABOBO IIPAaKTHUKE CTPaH-HOCHTeNeH 9Tok cucteMsl. [laHHast pabora
IOCBSIIeHa UCC/IeIOBAHUIO BOSHUKHOBEHHSA U 9BOJIIOLUH aHIVIO-aMePHKAHCKOH
IPAaBOBO# CeMbH, C 0COGBIM BHUMAHHUEM K HCTOPHYECKHM paKTopam, cHopMUpPO-



BAaBIIUM e€ YHHKa/JIbHble 0COOCHHOCTH Y IPUHIUIbI. AHAIH3 OyZeT OXBaThIBaTh
KaK KJIIOueBble 3Tallbl Pa3BUTHA, TAK U ClleUPHUUECKHE YEePThl, OTIMYAIOIIHe eé
OT IPYT'UX [IPaBOBBIX CeMeH.

M3y4yeHne HCTOPHUYECKUX KOPHEH aHIIO-aMePUKAHCKOH TPABOBOM CEMBbH I103BO-
JIIeT IOHATH €€ COBpEeMEHHOE COCTOSHHUE U IIePCIeKTUBBI PasBUTHA. BOXXHO OTMETHUTB,
4TO popMHUpOBAHME JAHHON CHCTEMbI — 3TO JJIUTEIbHBIN U CI0XKHBIH ITpOoIiecc, 0Tpa-
YKAIOIIMI HCTOpUYECKHe 0COOEHHOCTH pasBuTHA Bennkobpuranun u nosaxee CIIIA,
BKJ/IIOYAsI BAUSHUE PasJTUIHbIX HCTOPUIECKUX COOBITUH, COLMATIBHBIX U OTUTHIE-
CKUX M3MEHEHHUH, a TAK)Ke B3aMMOJENCTBHE C IPYTUMH IIPABOBBIMH TPaJULUAMH.
B pabore 6yayT paccMOTpeHBI K/IF0YeBbIe STAIbI ITOTO PA3BUTH, OT HOPMAHHCKOT'O
3aBoeBaHMA U GOPMHUPOBAHMA CUCTEMBI IIpelleJeHTHOTO IIPaBa 0 COBPEMEHHBIX
TpaHCcPOPMAIIH, TPOUCXOAALIMX IO/, BAUAHHEM [I00a/TH3aI[M1 U HHTET PAl[HOHHBIX
npoueccos. Ocoboe BHUMaHMe OyzieT yeleHO aHaTH3y 0COOEHHOCTEH CHCTEMBI 00-
11IeTo IIPaBa, BK/II0Yas poJib IIpele/IeHTOB, IPUHIIUIIbI CIPpaBe/IMBOCTH U PABEHCTBA
nepez 3aKOHOM, a TaK)Ke BJIMAHHE CTaTyTHOTO IIpaBa Ha GopMUpOBaHUe U GYHKIIHO-
HUPOBaHUe JaHHON ITIPaBOBOM CUCTEMBL

Hcropuieckne KOpHH.

Bo3HHKHOBeHHE aHIIO-aMePHKAHCKON ITPaBOBON CHCTEMbI KOPEHHUTCA B GpUTaH-
cxoM npaBe. OCHOBHBIM HCTOYHHKOM 9TOTO IIpaBa sBjsieTcst o01ee npaso (common
law), popmupoBaBieecs: B cpefiHeBeKOBOU AHIIMK HayrHas ¢ X1I Beka. B aror me-
PHOJ IIpOIlecc NpaBOIIPUMEHEHMs OCYIECTB/IAICA KOPOJIeBCKUMU CYZaMU, KOTOpPbIe
YKPeIUIs/IN eINHbIe TIPaBOBble HOPMBI Uepe3 MpelefeHThl. Ba)KHbIM 3TalloM CTajIo
npuHATHe Magna Carta B 1215 rogy, KoTopas OrpaHU4HIa BJIaCTh MOHapXa U 3aCBH-
JleTeIbCTBOBA/IA CTPEeM/IEHHE K TPABOCY/MIO U 3all[UTE IIPaB MHAUBUYYMOB.

KXVI-XVII Bexam B AHI/INH HaO/II0AaeTCS JaIbHelIIIee pa3BUTHe 0011Iero mpasa,
KOTI/Zja IpeobIaia/iu peleHys Cy0B, OCHOBaHHbIE Ha IIPEAIIeCTBYIOLHX IPelle/jeHTax.
Oto 6611 Teproz GOPMUPOBAHHUS IOPUANIECKIX HHCTUTYTOB, TAKAX KaK BepXOBHBIN
CyZ, KOTOPBIH CTaJl BbICIIE HHCTAaHIMEH [ Pa3pelleHHs IIPABOBBIX CIIOPOB.

OMurpanus 1 TpaHcopMaIys

C HavasoM KosoHu3anuu Hosbiil CBeTa aHIIMICKOE MTPaBO OBUIO MepeHeceHo
B KOJIOHHH, YTO CTaJI0 OCHOBOH /I CO3JlaHUsA CUCTeMbl npaBa B CoeJMHEHHbIX
[IraTax. Bo Bpemsa AMepUKaHCKOH peBONIOLUHU U IIOCEAYIOUero GpOopMHUPOBAHUA
Koncrutynuu B 1787 rozgy mpaBoBas cucTeMa AMepHKU Hayasla CK/IaIbIBaTbCs HA OC-
HOBE aHIJIOCAKCOHCKHX TPa/JUIU, HO IPpHOOpe/Ia YHUKAIbHbIe YepPThl, OTBEYAIOIINe
HOTPeGHOCTIM MOJIOZIOH HAIWH.

B pamKax HOBOI MPaBOBOM CHCTEMbl OCHOBHOE BHUMAaHHE y/I€/IA10Ch TpaBaM
YyeJ0BeKa M NPUHIIUIIAM JeMOKpaTuu. /Jlekmapanusa He3aBUCUMOCTU 1776 roza
u Koucrurynus CIIA chopmupoanu 6asy s 3alUThl HHAUBH/AYaJIbHbBIX IIPaB
U CBOOOJ, 4TO OT/INYAET AMEPUKAHCKYIO CUCTEMY OT OPHTaHCKOI.

Hed1) x19HxagAdes ogedu 1 0a1ddethdo|
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JBmxeHne K KogupuKanuu.

C XIX Beka B aHIVIO-aMEPUKAHCKOH PaBOBON CHCTeMe Havya/ICs MAaCIITaOHBIN
Ipolecc KoAUPUKALUH, 11e/1bI0 KOTOPOTO SABJIAIOCH YIPOIeHHe U CHCTeMaTHU3aIUA
OTPOMHOT'0 MacCHBa HAKOIJIEHHBIX ITPABOBBIX HOPM. DTOT IPOIECC, XOTA U IPUBEIT
K TIOABJICHUIO 3HAYNUTEIbHBIX KOZUPUINPOBAHHBIX AaKTOB, TAKUX KaK, HAIIpUMep,
I'pasxpanckuii kogexc KanndopHuu, HoCayXUBLINHI 06pasIioM A1 3aKOHOAATEIbHOH
paboter B apyrux mratax CIITA, He mpUBeJI K TOJTHOMY OTKasy OT TPaJUIIMOHHBIX Me-
TOZOB IIPAaBOTBOPYECTBA. B 0T/IMYMe OT KOHTHHEHTAIbHBIX IIPABOBBIX CUCTEM, OCHO-
BaHHBIX IIPEUMYIIeCTBEHHO Ha KOAUPHUIIMPOBAHHOM IIpaBe, AHIJI0-aMePHKaHCKas CH-
CTeMa IpaBa MO-IPEXHEMY B 3HAUYUTE/TbHON CTEIIeHH OIUPAETCS Ha MpeleAeHTHOe
IIPaBo, [7ie PeLIeHUs CYZIOB UTPAIOT KJII0YEBYI0 PO/b B GOPMUPOBAHUHU U PA3BUTUHU
IpaBoBbIX HOpM. [Iporecc KoauUKAIMH, TAKUM 00pa3oM, BBICTYIIAeT CKOpee KaK Jj0-
IOJIHeHHE K, @ He 3aMeHa IIpelie/IeHTHOTO NpaBa, YTo 00ycIaBauBaeT crienndude-
CKYIO CTPYKTYPY U JUHAMHUKY Pa3BUTHUA aHIIO-aMEePHKAHCKOHN ITPAaBOBOI CHCTEMBL.

CoBpeMeHHOE COCTOSIHUE IPAaBOBOH Ky/IBTYPbI B AHIVIO-aMePHUKAHCKOM ITPAaBOBOH
CeMbe TeCHO CBSI3aHO C AKTUBHOM POJIBIO CYAeOHOI BJIACTH B TOJIKOBAHUH U IIPUMe-
HEeHMH 3aKOHOB. CyZIbU He IIPOCTO MEXaHUYECKH IIPUMEHSIOT CYIIeCTBYIOIIe HOPMBI,
HO aKTHUBHO YYacCTBYIOT B MX HHTEPIIPETAllUH, aJAITUPYA UX K U3MEHAIOIUMCS 00-
CTOATENBCTBAM U pAKTHYECKH CO37laBas HOBbIE IPABOBbIe HOPMBI Yepe3 BhIHECEHHUE
Ipele/IeHTHBIX pellleHni. OTa aKTUBHAsL POJIb CYZ4eOHOH BJIACTH, C OAHON CTOPOHBI,
obecmeunBaeT ruOKOCTb U AANTHBHOCTD IIPABOBOM CUCTEMBI K U3MEHSIOMUMCS CO-
IIUAIBHBIM PeAIHAM, C PYTOH CTOPOHBI, BHOCHUT 3/IEMEHT HEOIIpe/Ie/IeHHOCTH, I10-
CKOJIbKY MHTEPIIpeTaINA 3aKOHA MOKeT BapbHUPOBATbCS B 3aBUCIMOCTH OT KOHKPET-
HOTO CYABH U cyza. TakuM o6pasom, B3aUMO/eHCTBHE MeX/AY KOAUPHIINPOBAHHBIM
U TIpelle/IeHTHBIM IIPAaBOM, a TAKKe aKTHBHOE y4YacTHe Cyzel B popMUPOBAHUH IIpa-
BOBBIX HOPM, OIIpeZe/IAIT YHUKAJIbHbIC YepPThI aHIVIO-aMePHUKAHCKOH IIPaBOBOM CH-
CTeMBI U €€ IUHAMUYHOE pa3sBUTHE.

3ak/0uenue

AHT/I0-aMepUKaHCKas IPaBOBas CeMbsl, HCTOPUYECKH cPOPMUPOBABIIAAC HA OC-
HOBe IPUHIUIIOB 001ero npasa (common law), mpezcrasiser coboit fMHAMUYECKH
PasBUBAIOLIYIOCA CHCTEMY, HEIIPEPBhIBHO a/JalITUPYIONIYIOCA K M3MEHAIOIUMCA CO-
I[Ua/IbHBIM, 9GKOHOMHUYECKUM U IOJTUTUYeCKUM peanuaM. E€ pyHzaMeHT 3a105KeH
elle B CpeIHeBEKOBOM AHIINH, ¢ pOPMUPOBAHUEM CUCTEMBI IIPELeAeHTHOTO IIPaBa,
OCHOBAHHOTO Ha CyAeOHBIX PEIIeHNsAX U UX [OC/IeAYIOeM IPUMEHEHNH B AHAJIO-
THYHBIX caydasx. OfHAKO, UCTOPHA aHIVIO-aMePHUKAaHCKOH IPaBOBOM ceMbHU He Orpa-
HUYMBAETCS JIMIIb CPEIHEBEKOBLIMU TPAZULUAMU. YHUKAJBHBIA OMIBIT Pa3BUTHA
CoenuHenHbIx IlITaToB AMEPHKH, C €r0 0COOEHHOH UCTOPHEH U MOTUTHIECKUMHE
YCTaHOBKAaMH, BHEC 3HAUUTE/IbHBIH BKJIAJ] B 9BOJIIOIMIO JAHHOH CUCTeMBI, IPUBeAs



K BO3HUKHOBEHHIO HOBBIX ITPUHIIUIIOB U HHCTHTYTOB, KOTOPble FADMOHUYHO BILIeE-
JILCh B TKaHb 061I[ero mnpasa.

B3aumMozeiicTBIe MEX/Y UCTOPUIECKH CIOKUBIIMMUCS TPAAUIIUSIMU 1 HHHOBA-
[HOHHBIMHU MOZAXOJAMH SIBJIIETCS K/II0UEBbIM GAKTOPOM, 06eCIeInBaromuM ajam-
THBHOCTb U IHHAMH3M QHIVIO-aMEPHUKAHCKOM IIpaBoBOM crucTeMbl. OHa He 3aCThlIa
B CBOEM HCTOPHUYECKOM Pa3BUTHH, & IOCTOSHHO 9BOJIIOLIMOHUPYET, pearupys Ha HOBbIe
BBI30BBI U TPeGOBaHMUSI BpeMeHH. DTO CIIOCOOCTBYET e€ yCTOHIHBOCTH M CIIOCOOHOCTH
a[ALITHPOBATHCS K IOOATBHBIM U3MeHEHUsIM. VI3ydeHne HCTOPUH U 9BOJIIOLIUH aH-
[JI0-aMePHUKAHCKOH [IPAaBOBOH CEMbHU JaeT BO3MOXHOCTb ITyOOKO IIOHATH He TOJIBKO
0COOEHHOCTH IIPABOIIPUMEHUTETBHOM IPAKTUKHU B CTPAHAX, IIPHHA/JIEKAIUX K 9TON
ceMbe, HO U OL|eHUTD UX 3HAYKUTETbHOE BJIMSHHE HA MUPOBOE IIPABOTBOPYECTBO. DTO
BJIUsIHHE [POSIB/SIETCS KK B 3aMMCTBOBAHUH OT/e/IbHBIX IPHHIIUIIOB K HHCTUTYTOB
APYTHMH [IPABOBBIMH CHCTEMAMH, TaK U B GOPMHUPOBAHUH MEXAYHAPOLHOTO [IPaBa,
I/7ie IPUHIUIIBI AHIVIO-AMEPHKAHCKOTO ITPaBa UTPAOT 3HAYUTETBHYIO POJIb.
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2. Anexcees C.C. Teopus mpasa. [lopaboranuoe nzganue / C.C. AnekceeB. —
«BEK», 1995. — 258 c. — TeKkcT: HemocpeCTBEHHBIH.

3. Cauzos A.X. CpaBHUTE/IbHOE IIPABOBE/IEHNE U IOpUUYecKas reorpadus
mupa / A.X. Canzos. — FOpsur, 1993, — TekcT: HemocpeICTBEHHBIH.

4. bepman I /I. 3anagnas Tpagunuua npasa / I. /. bepman. — M.: MT'Y, 1994. —
TexcT: HemOCpeACTBEHHBIH.

5. bepnam V. IIpaBosas cucrema CIIIA /Y. bepnam // Hosas roctunus. — 2006. —
C. 27-217. — TeKcT: HENOCPeACTBEHHBIM.

6. Pomanos A.K. IIpaBosas cucrema Auriuu / A. K. Pomanos // [leno. — 2000. —
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Hed1) x19HxagAdes ogedu 1 0a1ddethdo|

29



i opupomieckuii BectHuk N2 2 (44)/ 2025

HoBbi

30

Oco6eHHocTH npaBa Kutaga. Kutaiickas npaBoBas moaepHusaums

Kucenes Aptem AHOpeeBuY, CTYAEHT MarucTpaTypbl

HayuHbi pykoBoamTenb: ConoebeBa Buktopus BUkTopoBHa, LOKTOP
MCTOpUYECKMX HayK, npodeccop

Poccuiickas akapeMums HapoAHOro X03gMCTBA M FOCYAAPCTBEHHOM C/YXObl
npu Mpe3upenHte Poccuiickoit Mepepaumu, Jiuneukuit punmnan

B cmamve agmop uccaedyem ocobentvie uepmut npasa Kumas u ezo pazsumaue.

Kniouesvte cnosa: npasosas cucmema Kumas, mpancopmayus, mpaouyuontoie
3/1eMeHMbl, COBPeMEHHblE Peanul, 2/100aU3aUUSL, IKOHOMUUECKUTL POCTH, MeNOYHA-
POOHOE CO00U4eCTB80, BO3MONCHOCTNU, 6bI306bL, COMPYOHUUECTNBO, UHBECUYUU, 3d-
Wuma UHmMe1eKmyaivHotl coOCmeeHHOCU, MeNOYHAPOOHbLE MOP206ble COeIKU, 3d-
Wuma npas 1es08exkad, UHBECMUYUOHHOE 3aK0HO0AMEeIbCIE0

Be/lcHUe
[TpaBoBas cucrema Kurag — 3TO yHHKa/bHOE COYeTaHUE TPASHUIIMOHHBIX
IIPaBOBBIX HOPM U COBPEMEHHBIX [T0JX0/I0B, 9BOTIOLHOHUPYIOIee T107 BAUSHIEM
CTPEMUTEIbHBIX 9KOHOMHUYECKUX U COLMATbHBIX U3MeHeHHUH. C HavyaJIoM 9KOHO-
Mudeckux pedopm B KoHIle XX Beka, HAllpaBJeHHbIX Ha UHTerpanuio Kuras B ro-
0a/IbHYI0 9KOHOMUYECKYI0 CUCTEMY, KUTAHCKOe IIPAaBO IEPEKUIIO IePUOJ ITyOOKOH
TpaHchopManuu. DTOT MPOLECC MOJEPHHU3ALNH, OZHAKO, He ObLI U He SIBISETCS JIH-
HEHHbIM, a IIPeACTABIsIET COO0M CIOKHBIN AHATIOT MEXAY TPaJUIIHOHHBIMU LIeHHO-
CTAMH U TpeOOBaHUAMH COBPEMEHHOH PBIHOYHOH SKOHOMHKH U MEKAYHAPOLHOTO
mpasa. OH BKJIIOYaeT B ceOs Kak IPUHATHE HOBBIX 3aKOHOB U KOZEKCOB, COOTBET-
CTBYIOIUX MEXKAYHAPOJHBIM CTaHAAPTAM, TaK U a/JallTAllMI0 CYLIeCTBYIOIIUX HOPM
K U3MeHAIUMCS peanuam. Ha aToM IyTH NpUXOoAUTCA YIUTHIBATh ClielupUIeCKHe
0CO6EeHHOCTH KUTAHCKOU KY/IBTYPbI B NCTOPHIECKOTO HAC/IEANS, YTO AeIaeT KUTAH-
CKYIO TIPAaBOBYIO CHCTEMY YHHKAQJIbHOH ¥ BO MHOI'OM HEIIOXOXKeH Ha 3aIaJHble MO-
nenu. B HacrosieM McceOBaHUH GYAYT TOAPOGHO M3ydeHbI KII0UeBble XapaKTe-
PUCTHKH KUTAHCKOTO IIpaBa, ero HCTOPUYEeCKOe Pa3BUTHE, BAUAHUE TPALUIIMOHHBIX
LIEHHOCTEH U IIPOIIecC ero IMOCTEeNeHHOH, HO BeCbMa 3HAUUTE/IbHON MOZIEPHHU3ALIHH,
BKJ/IFOYas aHA/IU3 KaK YCIIeX0B, TaK U BbI30BOB, CTOAIINX IIepe]] 5TOH JUHAMHYHO pa3-
BUBAOIeHCcs IpaBoBOH cucteMoit. Ocoboe BHHUMaHMe OyAeT yze/leHO B3aUMOZeH-
CTBHUIO TPAJIUIIMOHHOTO U COBPEMEHHOTrO IpaBa B Kurtae u ero BIuAHUIO Ha 3dek-
THUBHOCTb IIPABOIPUMEHEHHUS.
OcHoBHbIe 0co0eHHOCTH npaBa Kuras
1. Hcropuueckas ocHoBa: IIpaBoBas cucrema Kuras numeer riyboxue KopHuy, Ge-
pyuue Hadano B KoHdynuaHCTBe, KOTOpOe aKI[eHTUPyeT BHIMAaHKe Ha MOPaJIbHbBIX
MIPUHIMIIAX U COL[MAJbHOHN TapMOHHH. TpasuIlMOHHAs [IpaBOBas KY/JAbTypa Ha Ipo-



TSDKEHUH BEKOB OCHOBBIBA/IACh HA 3aKOHAX, PETYINPYOIIUX OOIIeCTBEHHbIE OTHO-
IIeHUsI, OAHAKO He MPUaBaIach O0/IBIIOro 3HAYeHHsI HHANBHI/Ya/IbHBIM IIPaBaM.

2. ConuajabHO-NOJUTHYECKUH KOHTeKCT: Cucrema npasa B Kurtae crpourca
Ha IPHUHIHIE eUHON napTuitnod Bractu. Kommynucrudeckas naprust Kuras (KITK)
WI'PaeT LeHTPAIBbHYIO POJIb B 3aKOHOJATEIBHOM IIpOIiecce, U MHOTHE 3aKOHBI IIPH-
HUMAIOTCS C YY€TOM IIOJIUTUYECKUX LiesIel ¥ U/Ie0I0TUH NapTHH. DTO IpUJAeT IIpa-
BOBO#1 cucteme Kurtast oTinunTe IbHbBIE YepThI, H30erast TOJTHOTO Pasze/IeHUs BAaCTel.

3. Cucrema HCTOYHMKOB IpaBa: OCHOBHBIMH HCTOYHHMKAMU ITpaBa B Kurae AB/A0TCA
3aKOHBI, IPUHATHIe HanoHa/IbHBIM HAPOAHBIM KOHI'PECCOM,  TAKKE ITOA3aKOHHBIE AaKThI
¥ HOPMaTHBHBIE /JOKYMEHTEI, H3/laBaeMble Pa3JINnIHbIMU aJMIHUCTPAaTUBHBIMH yUpe-
spennsiMu. CyzieOHast IPaKTHKA IMeeT MeHee 3HAYMMOe MeCTO, 4eM B CTPAHaX C aHIVIO-
CAaKCOHCKOW CHCTeMOH ITpaBa, U BHUMaHHe K IIpelie/IeHTaM OTpaHUYeHO.

Mopepuusanus npasa Kuras

1. Oxonomuueckue pepopMbl U IpaBosasd UHTerpanua: C Havasa 1980-x rozos
B Kutae Havanvcp MaciTabHbIe 9KOHOMUYECKHE PedOPMBI, YTO ITOBJIEKJIO 38 COOOM
HeoOX0[IMOCTb a/JANTALIHY IIPABOBOI HHQPACTPYKTYpbL. MozepHU3ALHs IpaBa CTala
HEeOTbeM/IEMOH YaCThIO IIPOIiecca epexofia K ppIHOYHON 9KOHOMHUKE. DI IPUHATDI
HOBBI€ 3aKOHBI, KaCAIOI1eCsi TOPTOB/IH, HHBECTHUIIMH U HHTE/ICKTYa IbHOH COOCTBEH-
HOCTH, ITO CIIOCOOCTBYET Y/AyULIeHHIO eJI0BOT0 KJIHMaTa.

2. PasBuTre mpaBoBOTO CO3HAHMs: B mociesHue rogpl HaOII0ZAeTCS POCT HHTe-
peca K IIpaBaM 4Ye/0BeKa U HHAMBUAYaIbHbIM cBoOogam. ObpasoBanue B obmactu
IIpaBa CTAHOBUTCA JOCTYIIHEe, a IOpHANIECKHe TPodeCcCHy HAaYNHAIOT IIPUBJIEKATh
MOJIOZEXb. Bce 6oJIble rpask/iaH 0CO3HAIOT CBOU IIPaBa U 003aHHOCTH, YTO CIIOCO6-
CTByeT GOPMHUPOBAHHIO IPABOCO3HAHUS B 00IIIeCTBe.

3. Cyzebnas pedpopma: Cynebnas cucrema Kuras Takixe NpoXoAnuT depes HU3-
MEHEeHUs, HallpaBJeHHbIe Ha IOBBILICHHE ee HE3aBUCUMOCTH U 3P PEeKTUBHOCTH.
YiydireHHe ZJOCTYNA K IPAaBOCYAUIO, Pa3BUTHe apOUTPaXKHBIX MEXaHU3MOB U CO-
KpallleHne KOPPYILUY B CyAeOHON CHCTeMe CTAHOBSITCS K/IIOYEBbIMU 3a/jadaMu.
TeM He MeHee, OCTAIOTCSA 3HAUUTE/IbHBIE MIPENATCTBHSA, BK/IIOYAsA MOJTUTHIECKOE BMe-
IIaTe/IbCTBO U HEZIOCTATOYHYIO IIOATOTOBIEHHOCTD CyZeH.

4. MexyHapoaHOe COTPYAHNYECTBO: MoziepHU3aIMA KUTAHCKOTO IIpaBa TakokKe
OCYILIECTB/IACTCS Yepe3 MeKAYHAPOLHOe COTPYAHIIECTBO. YYacTHe B MEXKAYHAPOJHBIX
JIOTOBOPAX U COIVIAIIEHUAX O IIPABaX Ye/I0BeKa, TOPTOBJIe ¥ MHBECTUIIUAX BHOCUT CBOU
BKJIaZl B OPMUPOBAaHHE HOBBIX CTAaHAAPTOB IIPABOBOTO PEryTHPOBAHUA.

3axar09eHHe

ITpaBoBas cucrema Kuras nepeskuBaeT IepHoOj HHTEHCUBHOHN TpaHCPOpPMALUH,
HpezCcTaBsast cO60# CI0KHBIN U ANHAMUYHBIE CHMOMO03 TPaJUIIMOHHBIX HHCTUTYTOB
U HOPM C OBICTPO Pa3BUBAIOIIEICS COBPEMEHHON TPaBOBOM MPAKTHUKOH. JTO B3au-
MOZeHCTBHE TPAAUIIMOHHBIX 9IEMEHTOB, Iy6OKO YKOPEHUBIINXCS B KUTAHCKOM
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Ky/IBType B UCTOPHHU, C COBPEMEHHBIMU PeaTusiMHU, JUKTyeMbIMHU I106aTu3annei
Y 5KOHOMHYECKHUM POCTOM, CO3JaeT YHUKA/IbHYIO IIPaBOBYIO cpeAy. [ToHnMaHHe oco-
OeHHOCTel KUTaHCKOro IIPaBa, MEXaHU3MOB ero (pyHKIIHOHUPOBAHUS U MPOLECCOB
MO/IepHU3AIIUH UMeeT KPUTHIECKOe 3HaYeHHe He TOIbKO /I/If AaHA/IN3a BHYTpeHHeH
nosutukn KHP, HO 1 /151 MeXK/IYHApOZHOT0 COO61IIeCTBA B [{e/IOM. YKPEI/IEH e B3au-
MOOTHOIIeHUH ¢ KuTaeM, KpynHeiineis MEpOBOH 9KOHOMUKOMH, HEBO3MOXKHO Oe3 afe-
KBAaTHOTO ITOHMMAaHHUA ero MIPaBOBOH CHCTeMBbl. DTH U3MEHEHHUA B IPaBOBOH chepe
Kurtad noposkaroT Kak HOBbIe BO3MOXKHOCTH /IS COTPYAHHYECTBA U MHBECTUIIMH, TaK
U OIpe/e/IéHHbIe BbI30BbI, TPeOYIOLIHe TINATeIPHOIO aHAIM3a U AIANTAI[HH CO CTO-
POHBI HHOCTPAaHHBIX MAPTHEPOB. HampumMep, pa3BuTHEe HHCTUTYTOB 3aIIUThI HHTE/I-
JIEKTYaJIbHOM COOCTBEHHOCTH, Pery/INpOBaHUe MEXAYHAPOJHBIX TOPrOBBIX CAENOK,
pellleHHe BOIIPOCOB, CBA3AHHBIX C 3aIlUTOM IIpaB YeI0BeKa M MHBECTHIMOHHBIM 3a-
KOHOJZIaTe/IbCTBOM, ITPE/CTAB/IAIOT COOON JMHAMUYECKH MEHsIOLecs 06/1acTH, Tpe-
Oyrolire MOCTOSHHOTO MOHUTOPHHTA U aIallTAlluU K HOBBIM PeaJHsM KUTAHCKOro
npasa. [ToaToMy, H3ydeHHe 9BOMIONUH IPAaBOBON cucTeMsl Kuras npuobperaer
0CO0YI0 aKTYaTIbHOCTB, SIBJISISICH KJII0YOM K 9 PEKTHBHOMY U B3aHMOBBITOZHOMY
B3aMMO/EHCTBHIO C 9TOH CTPaHOH Ha I106abHON apeHe. FIrHOprpoBaHue 0cobeH-
HOCTeH KUTAHCKOTO IIpaBa MOMKET IPUBECTH K CEPbE3HBIM HelOpasyMeHHAM U IIpo-
6/1eMaM B MeKYHapPOJHOM COTPYZHUYECTBE.
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TexcT: HEMmoCpeCTBEHHBIM.
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1999. — 249 c. — TeKcT: HeMOCPeACTBEHHBIH.



Mpasocyaue B CLUA: ponb 1OpUCTOB U cucTEMa NpPaBOCYAUS

Kncenes ApteM AHOpeeBuY, CTyAEHT MarucTpaTypsl
HayuHbit pykoBoamTenb: ConoBbeBa Buktopms BukTopoBHa, [OKTOP

UCTOPUYECKMX HAyK, Mpodeccop
Poccuiickas akapemus HapoaHOro Xo3aMCTBa U roCyLapCTBEHHOW CyXKObl
npu Mpe3supeHTte Poccuiickon Menepaumu, Jiuneukuit punman

B cmamve agmop uccsedyem cA0MCHY0 MHO20YPOBHEBYI0 CMPYKIMYPY CUCTIEMbl
npasocyous CIIIA, sxatouarowyto pedepanvrulil u wmammble yposHu, npasooxpa-
HumMenbHble Op2anbl U cyoebHyto 8aacmo. [loduepkusaemcs 8aicHas poas HPUCTIOB
Kak adsoxamos, NPoKypopos u cyoeil, a maxice paccmampusarmes npobiemst, ¢ Ko-
MOPbIMU OHU CIAJIKUBAIOMCS, maKue Kak 00Cmyn K npasocyouio, puxancuposarie
npasosoli NOMOWsU U HepaABEHCMEO.

Knioueswie cnosa: cucmema npasocyous CIIA, muozoyposuesas cmpykmypa, dpe-
OepasnvHulil yposeHs, WmMamHbsle CUCeMbl, NPABOOXPAHUMENbHbLE 0PeaHbl, CY0ebHAS
81ACMb, WPUCTLL, A0BOKAMbL, NPOKYPOPbL, CYObU, 00CMyn K NPpasocyouto, puramcu-
posanue npasosoi NOMOWsU, HepaseHcmeo nepeod 3aKOHOM, 3PPeKmusHocms npaso-
npumeHeHus.

BeJleHHE

Cucrema npasocyzus Coeaunénubix [lItaToB AMepHKY IIPeACTaBIsieT OO0
CJIOXKHYIO ¥ MHOTOYPOBHEBYIO CTPYKTYPY, BK/IIOUAIOLIYIO B Ce6st B3aUMOZIeCTBHE pas-
JINYHBIX BETBEH BJIACTH ¥ MHOXKECTBO YYaCTHUKOB IIPaBOBOro Iporecca. OHa OXBaTbI-
BaeT efiepasIbHbIN YPOBEHb, C €T0 COOCTBEHHBIMH CYAaMH U 3aKOHO/ATETbCTBOM, 1 50
OT/Ie/IbHBIX ITATHBIX CHCTEM, K)K/Ias CO CBOeH crelupUKoii. DTa MHOTOYPOBHEBOCTh
HOPOXK/JaeT KaK IIPEUMYIIecTBa B BH/e THOKOCTH U aJalITAllY K PETHOHAIbHBIM 0CO-
6EHHOCTAM, TaK U CJIOKHOCTH, CBA3aHHBIE C KOOPAMHALIUEH U 0beCIIeYeHneM e[HHO-
obpaswus npaBonpuMeHeHus1. [IpaBOOXpaHHUTEIbHbIE OPTAHBI, OT MECTHON IIOIHIIUU
1o denepanbHOro 6ropo pacciaesoBanuii (PBP), urparot Ki1r04eByI0 posib B HadaIbHOM
CTa/[UH TIPaBOBOTO IpoIiecca, CobUpas A0Ka3aTebCTBA U 3aBOJA YTOTOBHBIE JieIa.
CynebHas BJIacTh, BK/IIOYaroIas B ce6s palioHHbIe, ale//IAIUOHHbIe H BepXoBHBIi
CYA, pelllaeT BOIPOCHI IIPABOBOH MHTEPIIPETALIMU U MIPUHATUS CyeOHBIX pelIeHH.
IOpucTsl, B cBOIO 0Yepe/ib, BHICTYNAIOT He3aMEeHHUMBIMU YYaCTHUKAMH BCEro Ipo-
Iecca, NCIIO/IHSS IMHPOKUH crieKTp GpyHKIui. OHU pabOTAIOT B KaueCcTBe a/BOKATOB,
3aluIas IpaBa OOBUHAEMBIX U UCTLIOB; KaK IPOKYPOPDI, IpeACTaB/IAONIe HHTe-
Pechl ToCyiapcTBa B YTOJOBHBIX Jle/IaX; U KaK CYAbH, IPUHIMAIOIHe CyAeOHbIe pe-
IIeHUs U obecrieynBaroline coOI0/ieH e 3aKOHOB. B aHHOI paboTe GyzeT mpoaHa-
JIM3UPOBaHA CTPYKTYpa 9TOH MHOTOYPOBHEBOH CHCTEMbI, IIOLPOOHO pacCMOTpPEHBI
(YHKINHU IOPHCTOB HA PA3/IMYHBIX ITAIAX IPABOBOTO IIPOIiecca, a Takke OyAyT Us-
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yUeHbI KJIF04eBble TIPO6/IeMbI, C KOTOPBIME CTAJKUBAIOTCS FOPUCTBI B CBOEH pabore,
BKJIFOYas OCTYII K IPAaBOCYAUIO0, HHAHCHPOBAHHe IIPaBOBOH IIOMOIIH, HEPaBeHCTBO
nepes 3aKkOHOM 1 3¢ PpeKTUBHOCTD paBonpuMerenus. Ocoboe BHIMaHuUe OyzeT yae-
JIEHO B3aHMOJIeHICTBUIO (pelepabHOTO U MITATHBIX CHCTEM IPABOCYAUSA U HX BJIHAHUIO
Ha pe3y/IbTaThl IPABOBBIX IIPOLIEAYP.

Crpyxkrypa npaBocyaus B CIITA

Cucrema npaBocyzaus B CIIIA ocHoBaHa Ha npuHIUIe $eJepannusma, 4To O3Ha-
JaeT HaJIMYHe KaK esiepasbHbIX, TAK K MECTHBIX (IITaTHBIX) CyAOB. PesepaTuBHas
CTPYKTYypa [I03BOJIIET KA)KAOMY LITATy paspabarsiBaTh COOCTBEHHOE 3aKOHOAATEb-
CTBO U CyzieOHbIe IPOLe/YPbI, UTO, B CBOIO OYePe/ib, CO3/jaeT pasHOOOpasHe B IIpUMe-
HeHuu 3akoHa. Cynebnas cucrema CIIIA pesmuTcs Ha HECKOIBKO YPOBHEH: MeCTHbIE,
IITaTHbIe U $pefepaabHble CyAbL. BepmuHoil ¢pepepanbHON cyne6HOM CHCTEMBI AB-
nsercst Bepxosubiit cyn CIIIA, KOTOpPbIi OCyIecTB/IsIeT KOHTPOJIb 32 COO/IO/IeHuEeM
KonctuTynuu u uHTEpripeTHpyeT $pesjepaabHble 3aKOHBL.

OyHKIHH IOPUCTOB

FOpucrsl, paboTaromye B pa3/IMIHbIX 00/IACTIX [IPABA, BBIIOIHIIOT MHOXECTBO
$yHKIMHA. AZBOKATHI 3aIIMIIAIOT HHTEPEChI CBOUX KJIMEHTOB B Cy/e, IPeACTaBIIAd
UX MO3UIUI0 U obecrednBas 3amUTy mpas. [IpoKypopsl, B CBOIO odepesb, Ipej-
CTaBJISIOT TOCYAPCTBEHHbIE HHTEPEChI, Be/isl yTOJIOBHbIE /ie/Ia IPOTUB OOBHHAEMBIX.
Cyabu, 06/1a1ast BIACTHIO IPUHUMATH PEIIEHHUS 110 [e/IaM, UTPAIOT K/II0UeBYIO POJIb
B 0becIeueHNH CIIPaBeJInBOro CyAebHOro pasbuparebCTBa.

FOpuCTHI Tarkke y4acTBYIOT B JOPMHPOBAHHH ITPABOBBIX HOPM U IIPAKTHK Uepe3
CBOIO /IeATe/IbHOCTD B a/[BOKATCKHUX aCCOIHAIUAX, UCC/Ie0BaTe/IbCKUX HHCTUTYTaX
U ITOCPECTBOM YYaCTHsA B 3aKOHOJATeIbHOM Ipoliecce. OHM 00eCIIeqnBaloT IIPaBOBYIO
HOMOIIIb TeM, KTO He MOYKET [T03BOJIUTH cebe OIIATUTD YCIYIH aZIBOKATa, TeM CaMbIM
€r1oco6CTBYs LOCTYIY K IPaBOCYAHIO.

ITpo6/1eMbI, C KOTOPBIMH CTA/IKHBAIOTCA FOPHCTHI

Hecmorps Ha BaXKHOCTB cBOe posu, opHUCcThI B CIIIA cTasKUBaIOTCA C pAAOM IPO-
61em. OfHa U3 HUX — 9TO IIpobJIeMa AOCTYIIA K IIPaBOCYAUI0. MHOKECTBO rpaxKzaH
He MOTYT IT03BOJIUTB cebe YC/YTH aIBOKATa, 4TO Jie/TaeT UX YA3BUMBIMH IIepes TUIIOM
3aKOHa. B 3TOM KOHTEKCTe FOpUCTBI, paboTarolie B 061eCTBEHHbIX HHTEpecax, CTpe-
MATCS 00€eCIIeYnTh IIPABOBYIO IOMOLIb TeM, KTO B Hell Hanbosiee HY)KAAeTCA.

Jpyras mpobieMa — 3TO jaB/IeHHE CO CTOPOHbBI KIMEHTOB U cHcTeMbl. HekoTopsre
FOPUCTBI MOTYT CTOJIKHYThCS C 9THIECKUMH JUIEMMaMH, KOTAA TpeOyeTcst IpUHU-
Martb pelleHus, KOTOpble MOTYT IPOTHBOPEYUTH MX MOPAJIbHBIM NpUHOHIaM. Kpome
TOTO, BBICOKas HArPy3Ka B IOPHUJUYECKOH IIPaKTHKe U CTPecc, CBA3aHHBIN ¢ paboTOH,
MOT'YT OTPHIATETBHO CKAa3aThCA Ha 3JJ0POBbe IOPUCTOB H, KaK C/Ie/ICTBHE, Ha Kade-
CTBe UX paboThI.

3ak/0uenue



AMepHKaHCKas CHCTeMa MPaBOCYAMsA IPEACTAB/IAET COOOH CI0KHBIE U TOCTOSTHHO
5BOJIIOIJUOHUPYIOLINH MEXaHHU3M, [7ie POJIb IOPUCTOB BBIXOAUT Ja/IeKO 3a PAMKH IIPO-
CTOTO IIPeJCTaBUTE/IbCTBA UHTEPECOB KIHEHTOB. OHU ABJIAIOTCA KII0YeBBIMH Y4aCT-
HHKaMH TIporecca pOPMHUPOBAHUS U Pa3BUTHS IIPABOBOM CHCTEMBI, CIIOCOOCTBYI eé
aZlaliTalluy K U3MEHSIONIMMCS COLIMaIbHBIM U S9KOHOMHYECKUM YCI0BUAM. FOpucTb
He TOJIBKO 3alIUINAIOT ITPaBa U MHTEPeChl CBOUX KJIHEHTOB B CylaX U BHeCY/leOHBIX
Hpolie/lypax, HO ¥ BAUSIOT Ha 3aKOHO/ATe/IbHBIHN IIPOLIECC, YIACTBYIOT B pa3paboTke
IIPAaBOBBIX HOPM B pOPMHUPYIOT IOPUAUYECKYIO ZOKTpUHY. OZIHAKO, HECMOTpA Ha 3Ha-
YHUTe/IbHbIE JOCTIDKCHHA aMEePHKAHCKOH IIPaBOBOM CUCTEMBI, PAJ, CYIIEeCTBEHHBIX
npobyieM TpebyeT HEOTIOKHOTO pelleHus Aisi 0becedeHrs HaCTOSIEro JOCTyna
K CIIpaBe/INBOMY IIPABOCYAMIO ZI/I1 BCeX TpaXkaH. BpICOKas CTOMMOCTD I0pH/iye-
CKHX YCJIYT, HepaBHOMEPHBIH OCTYI K KBaTHUIIMPOBAHHOH IIPaBOBOM IIOMOIIH, pa-
CTylIlee KOJIM4eCTBO He3alUIeHHBIX CJI0eB Hace/IeHNU, THIIeHHbIX BOSMOYKHOCTH 3a-
IIUTUTb CBOM IIpaBa, — BCE 9TO CO3JaeT HEPAaBeHCTBO Nepel 3aKOHOM U IO/ pbIBaeT
IPUHIUI PaBEeHCTBA Iepes CyAoM. [/t perieHus 9TUX IpobieM HeoOXOAUMbI KOM-
IUIeKCHbIE peOPMBI, BK/IIOYAIOIIHE PACIIMPEHHe IPOrpaMM OeCIIaTHON TPaBOBOH
HIOMOLLY, Pery/IHPOBaHKe CTOUMOCTH I0PUANYECKUX YCIYT, IOBBIIIEHNE JOCTYITHOCTH
IpaBOBOH MHPOPMAIIUHU U pa3BUTHE IPOTPaMM IPaBOBOTO NpOCBeleHUs. ToabKo
IyTeM Ije/IeHallpaB/AeHHBIX YCHUINH 10 YAYYIIeHHIO JOCTYITHOCTH U 39 PeKTHUBHOCTH
IPaBOBOH CHCTEMbI MOYKHO 00€CIIeYUTD CIIPaBeJIHBOE U PABHOIIPABHOE IIPABOCYAUE
[ BCeX aMePHKAHIIEB, YKPEIULAA TeM CaMbIM IeMOKPAaTHYeCKIe IPUHIUIIBI U COLIH-
QJIBHYIO CTAOM/IBHOCTD B CTPaHe. DTO TaK)XKe IMOTPebyeT IOCTOSHHOTO MOHUTOPHHTA
U OLIeHKH 3 PEeKTUBHOCTH CYLIECTBYIOIINX MEXaHU3MOB IIPABOCYAUS U aflalTalluN
HX K U3MEHAOIINMCSA 00IeCTBEHHBIM MOTPEOHOCTAM.

Jlumepamypa:
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3. Kygmemud, E.A. Oprass! cyfeficKoro coobiiectTBa Kak MeXaHU3M obecredeHus
HE3aBUCHUMOCTH CYyAeOHO BracTu: MupoBoi omsiT / E. A. Kygenmna. — Ne2. —
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3HaueHue cyaebHbIX peweHuii B Aurnum, lepmaHnmn u OpaHumm

Kucenes Aptem AHOpeeBuY, CTYAEHT MarucTpaTypbl

HayuHbi pykoBoamTenb: ConoebeBa Buktopus BUkTopoBHa, LOKTOP
MCTOpUYECKMX HayK, npodeccop

Poccuiickas akapeMums HapoAHOro X03gMCTBA M FOCYAAPCTBEHHOM C/YXObl
npu Mpe3upenHte Poccuiickoit Mepepaumu, Jiuneukuit punmnan

B cmamve asmop ucciedyem 3uarenue cyoebHbLX peuieHutl 8 mpex KJa4esblix puc-
Jukyusx: Anenuu, lepmanuu u Ppanyuu.

Kntouesvie cnosa: cydebuvie pewenus, npeyedenm, oba3amenbHocms, yoencoa-
WA cuia, NpasonpumMeHUmeIbHAa NPAKMUKaA, Npasosas cucmema, 2ubKocms, cma-
OuLHOCMY, KYIbMYpa, UCOopu1ecKue Pakmopul, cyovl, cyobu.

Cy/:;e6Hme peltieHns 00/1aaI0T BOXKHBIM 3HAUE€HHEM B IMPABOBBIX CHCTEMAaX CTPaH,
$opMHpPYH He TOJIBKO IPAKTHUKY IIPUMEHEHHS 3aKOHA, HO M €r0 HHTEPIIPETAIHIO.
B panHo# pabore GyzeT mpoBeEH aHAIN3 3HAYEHHSI CYZeOHBIX peLIeHUH B TPeX KO-
4eBbIX I0pUCAUKLUsIX: Auriny, lepmanuu u @pannun. OCHOBHOe BHUMaHUeE OyzeT
VZGJIEHO PA3TMIUAM MeX/y 00A3aTebHBIMHU U yOeKAAIOIMMH HOPMaMH, YCTaHOB-
JIEHHBIMH CyZlJaMH, UTO TTO3BOJIUT MOAPOOHEee PacCMOTPETh OCOOEHHOCTH KaXKIOH
IIpaBOBOM CUCTEMBI.

CyneGHble pelieHUs B AHIJIMH

Anrnniickast mpaBoBasi CUCTeMa IIpeACTaBsisieT cO60i OHY U3 sspYaiimx Mozeei
oburero npasa (common law), 4To IpezIIOIaraeT UCIOAb30BAHKE TIPELeIEHTHOTO
nozxozia B mpaBonpuMeHeHUH. Cyzie6HbIe pellleHHs B 9TOH CUCTeMe Jie/IATCA Ha 004-
3aresbHBIE U yoexparoue. Obs3are/bHbIe TIpeliefleHThl, opMHUpYeMble Boicinumu
CYZaMH, CTAHOBSITCS CTAaHAAPTOM, KOTOPOMY 00s3aHBI CJIEZI0BATh HIKECTOALIIHE CY/BL.
ITpumeHeHue npaBuIa «stare decisis» 1103BossIeT 06ecrednTsh CTabHIBHOCTD U MPEJ-
CKa3yeMOCTh IIPABOIPUMEHUTE/IbHBIX IIPAKTUK. Cyabn 00sI3aHbI YINTHIBATH paHee
IPUHATBIE PELIeHHUs 10 aHAJIOTHMYHBIM Jle/IaM, YTO IPUHOCUT OIpeZeIEHHBIN Ypo-
BEeHb COIVIACOBAHHOCTH B CyAeOHbIe pa3bupare/IbCTBa.

Ybexxarmue npeneseHTsl, HANPOTHB, He UMEIT 0013aTeJbHOH CHIIBI,
HO UX BJHsSHUE Ha Cy/eOHble pellleHNsl MOXKeT ObITh 3HaUUTeIbHbIM. Takue mpetie-
JE€HTbI 00Pa3yIoTCs PelIeHUsAMHE CYZ0B, HAXOAAIUXCS Ha PABHOM YPOBHE HJIH HIDKE,
a TaKKe CyAaMU JPYTUX I0pUCAUKIMHA. CyAbH MOI'YT UCIIO/Nb30BaTh 9TH peLIeHUI
KaK PyKOBOZICTBO /ISl pPACCMOTPEHHA /eI, OAHAKO OHH He 0053aTe/TbHBI K UCTIOTHEHHIO,
4TO OCTAB/IAET DOJIBINYIO CTeNleHb CBOOOBI B CyZIeOHOM ycMOTpeHUH. TeM He MeHee,
JAHHbBIE IPAKTUKU CIIOCOOCTBYIOT pOPMHUPOBAHUIO IPABOBON TPAAUIIUU U MOTYT
B/IMAITH Ha U3MEHEHUe U PasBUTHE CYAeOHON IPAKTHKU.



Cyne6Hsie pemenus B lepmannn

TepMaHuMs, KaK CTpaHa KOHTUHEHTaIbHOTO IIPaBa, UMeeT CBOK 0COOYI0 CTPYKTYPY
IpaBONPHMEHEHHS, I7ie 3aKOHbBI U KOJIeKChI UTPAIOT IeHTPaNbHyI0 posib. OfHAKO Cy-
AebHbIe pelleHHs TAKKe 3aHUMAIOT Ba)KHOE MECTO B IIPAaBOBOH IpaKTHKe. Pelrenus
®denepanproro cysa lepmannu (Bundesgerichtshof) cranossitest o6s13aTenpHbIMHE ITpe-
IefleHTaMU /I HIDKeCTOSIUX CYZ0B, 0COOEHHO B BOIPOCAX, BBI3bIBAIONIMX 001IIe-
CTBEHHBIH MHTEpeC WK OCTAIOLIMXCA HeZJOCTATOYHO OCBEIIEHHBIMU B 3aKOHAX. DTH
aKTbI CyZe6HOM BJIACTH He TOJBKO IIOMOTAOT 00eCednTh eAUHO0Opasue B paBo-
HpHMeHEeHNH, HO U pOPMHUPYIOT PO3BICK TPAaBOBBIX HOPM B 001IeCTBEHHOH IIPaKTHKe.

Y6exparomine mperefieHThl B HeMeIIKOH I0pUUYeCKON CUCTeMe UMEI0T MeHee
BbIpaKEHHOE 3HaYeHHe 110 CPABHEHHIO C AHIVIOCAKCOHCKOM Mogenbio. CyZibu MOTYT
CCBIJIATbCA Ha PellleHHs HIUKeCTOAIIUX CY/[0B WK Ha ApPYrue IOPUCAUKIINH, OHAKO
TAaKOMH IIO0JXO0/ He SIBJeTCA 0053aTe/IbHBIM. DTO MOJIOXKEHHE MPe/JOCTABIISAET CYAbAM
BO3MOXHOCTb IIPHHUMATH PeLIeHH:, He OTPAHUYUBAACH IPECIOBYTHIM IIPeIleIeHTOM,
u 6os1ee rHOKO MHTEPIPETHPOBATD 3aKOH B 3aBHCHMOCTH OT 0OCTOATE/NIBCTB Jiea.

Cyzae6Hble pemeHus Bo Ppanuuu

Bo ®pannuu npaBoBas cUCTeMa TaK)Ke OCHOBBIBAETCS HA KOHTHHEHTAJbHOM
IpaBe, OJHAKO 3/1eCh HAOMI0NAIOTCA 3HAUUTEIbHbIE PA3/INYUA B OTHOIICHUH 0053a-
TeJBHOCTU U YOeANUTeIbHOCTH CyAeOHBIX perneHnid. CyneOHble pellleHns He ABJIs-
I0TCst 00513aTe/IbHBIMU MpeLieIeHTAMHE, XOTSI UX POJIb B HHTEPIIPETAI[HH HOPM IIpaBa
HeMasioBaXkHa. [IpHHATBIE PellleHUs BBICIIErO CyAeOHOro OpraHa, TaK Ha3bIBAEMOTO
«Cour de cassation», cTy€aT aBTOPUTETHBIM UCTOYHHKOM, K KOTOPOMY MOTYT 00Opa-
IAThCSA HIDKECTOSIIHE CY/bl, HO He 003bIBAIOT UX C/IEJ0BATh UM.

Cyne6nas npaxktuka Bo OpaHIuu, TaKUM 00pa3oM, GyHKIIMOHUPYET KaK BeCbMa
Ba)KHBIH MeXaHU3M MHTEpPIpEeTAIUU U Pa3bsACHEHH 3aKOHA. B HEKOTOPBIX CIyvasx,
Korza Tpebyerca AacHocTb, Cenarsl Cour de cassation uszgaroT obsA3aTe/bHbIC YKa-
3aHHA, KOTOpPbIe IOMOTAa0T YHHUIIUPOBATh U HAIIPABUTh IIPUMEHEHHE IIPAaBOBBIX
HOpM. XOTS TaKHe YKa3aHHA He ABJAIOTCA Npelle/leHTaMU B KJIaCCHIeCKOM CMBICIIE,
OHH C/Ty’KaT BOYKHBIM OPUEHTHUPOM JJIA CY/I0B, pOPMHUPY OIpe/e/IEHHYIO IIPaBOIPH-
MEHHUTE/IbHYIO IPAKTHKY.

Cyzne6uble peuteHus B AHIINH, [epManuu 1 OpaHIMU UTPAIOT PasINIHbIe POJIH
B [IPaBOBOM CHCTeMe, OTPaKast HCTOPUYECKUE U KY/IbTYpHble 0COOEHHOCTH KKAYIO
IOPHCAUKIHUIO. B TO BpeMsa Kak B AHIVIMHU Ipele/ieHThbl 00/1aaloT 3Ha4UTeTbHOM 0064~
3aTe/IbHOMN cryToi, B lepmMannyu 1 PpaHIUK aKIIeHT CTaBUTCA Ha IPaBOBBIX HOPMax
U MeHblIeHl 3aBUCHMOCTH OT CyAeOHON IPAKTHKH, XOTA [OCAeAHIE BCE Ke BHOCAT
BKJIaZl B MHTEPIPETAI[UI0O U pa3BUTHe NpaBa. [loHnMaHMe 3TUX pasjIndYui I03BO-
JISIET JTy4llle OPUEeHTHPOBATHCA B MEX/[YHAPOAHOM IIpaBe U MPeZACTOAIUX IPaBOBBIX
pedopmax, a TakKe CIIOCOOCTBYeT ITyGOKOMY H3YUEHHUIO IIPABOBBIX CHCTEM B IJIO-
0a/IBHOM KOHTEKCTe.
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Yb6exparouue mpereseHTs B PpaHiuy 3aHUMAOT 00iee 0OMIHPHOE IPOCTPaH-
CTBO B IIPaBOIIPUMEHEHHUH, TAK KaK CYZbI MOTYT ONIUPAThCA HAa paHee BbIHECEHHBIE pe-
IIeHHA I ApT'YMEHTAIUU CBOEH MO3UIUH.

3ak/aro4yeHune

Ananus cynebHbIx pemeHuil B Aurinuy, lepmanuy u ®paHiiuu eMOHCTPUPYET
CYILeCTBEHHbIE Pa3IM4MsA B UX 00513aTeIBHOCTH U BAUSHHUY Ha IOCIEYIOLIYIO IIpa-
BOIIPUMEHUTE/NbHYIO IIPAKTHUKY. AHIVIMHCKas CHCTeMa IIpaBa, OCHOBAaHHAs Ha Ipe-
Lie[leHTe, XapaKTepPHU3yeTCs CTPOroi 0053aTe/IbHOCTBIO CYAEOHBIX pellleHHH BbllIe-
CTOSIIIMX MHCTAHIIUE /1T HIDKECTOSIINX. DTO O3HAYAET, UTO CYAbH OOsI3aHbI C/Ie0BATH
paHee BHIHECEHHBIM PEIIEHHUSIM 10 AHAIOTUYHBIM /I€JIaM, CO3/IaBast TAKUM 006pa3oM He-
IIPEepPBIBHYIO H IIPeJCKa3yeMylo IIpaBoByIo cucteMy. OHAKO, TaKas CTPOrOCTh IIOPO-
KZIaeT OIIpe/ie/IEHHYI0 pUTHHOCTD, ¥ U3MEHEHHS B IIPAaBOBOM I10JI€ MOT'YT IIPOUCXO-
JUTb MEZIJIEHHO, 33 CUeT [IOCTENIEHHOTO IIEPeOCMBIC/ICHHSA U IEPeCMOTPa IIPELeIeHTOB.

Hewmerikas cucrema, B OTINYHE OT aHIIUHCKOM, pecTaBisieT coboi 6osee rHOKUI
nozxoz. XOTs pellleHus BBICIIUX CYZ0B 00IaIal0T 3HAYUTe/IbHOH 0053aTeIbHON CHUIIOH,
CYABH UMeIOT 60J1bIIe CBOGO/BI B TOTKOBAHUHY U TPUMEHEHHH [TPABOBBIX HOPM, IPH-
HHMasl BO BHUMaHUe CrienupruKy KOHKpeTHOro fesa. CyneOHas npakTruka B [epmaHun
coueTaeT B cebe 00s3aTeIbHbIe HOPMBI M YOEXKJAIOIue PellIeH s, YTO I03BOJIAET JO-
cTHYb OasaHCca MeXAY CTaOMIBHOCTBIO IIPABOBOM CHCTEMbI U €€ aflanTaliuei K us-
MeHSIUMCs 06cTosiTenbeTBaM. CyzbH MOTYT OTK/IOHATHCS OT paHee BhIHECEHHBIX
pelteHni, 060CHOBBIBAS CBOM API'YMEHTbI YUYUTHIBAsI KOHTEKCT H 0COOEHHOCTH fea.

dpaHIy3cKasd cUCTeMa IIPaBa, B CBOIO OYepe/ib, XapAKTEPHU3YeTCsl OTHOCUTENIBHO
c1aboit 00s13aTeIbHON CHIIOH CYAeOHBIX TIpelieieHTOB. XOTs pelleHHs BbICIIHX CYA0B
HMEIOT 3HAUYUTE/IbHBIH aBTOPUTET U YaCTO UCIIOIb3YIOTCA B KadecTBe yOeanTeIbHbIX
apryMeHTOB, CyAbU He 00s13aHbI clejoBaTh UM. PpaHIy3CKHe CYAbl PACCMATPHBAIOT
IpeAbIAYyIIHe pPelleHU KaK UICTOYHUK HHPOPMAIUU U ApT'YMEHTALUH, HO COXPAHSAIOT
001b11yI0 CBOOOAY B IPUHATHH PELIeHUH, OPHEHTUPYSICH Ha 3aKOH U €r0 IPHHI[UIIBL.
Takoii mozxoz cioco6cTByeT 60sIbIIIel TMOKOCTH U aJAIITHBHOCTH IIPABOBOM CHCTEMBI
K MEHSIOIUMCS COI[Ua/IbHBIM ¥ SKOHOMHYECKUM YCIOBUAM.

B njes1om, pasimyus B MoAX0AaX K IPUMEHEHHIO ITpelieleHToB B ANy, [epmanuu
u OpaHIuK OTpaXKaroT ITy6OKHe pas/IMIns B IPABOBBIX KY/IBTYPaX U HCTOPHYECKHX
TPAaAULUAX 9TUX CTPAaH. AHIVIMHCKas CUCTeMa, NCTOPUYECKH OPUEHTHPOBAaHHAA
Ha CTPOroe CJIefloBaHUe Ipelie/ieHTaM, 00ecliednBaeT IpeACcKasyeMOCTh, HO MOXeT
ObITh MeHee THOKO. HeMerjkast cucrema, CTpeMsInasicst K 0asaHCy Mex/y obsi3areib-
HOCTBIO ¥ THOKOCTBIO, [I03BOJIAET aJaliTHPOBATh [IPABO K KOHKPETHBIM 00CTOATEIb-
crBaM. PpaHITy3cKas cUCTeMa, C €€ MEeHBIINM YIIOPOM Ha 0053aTe/IbHYI0 CHITY Ipelie-
[€HTOB, obecreyrBaeT GOJIBIIYI0 CBOOOAY CYAEHCKOTO YCMOTpeHUs. OTU PasIndus
MIOJJYEPKHUBAIOT CJIOKHBIH B3aUMOCBS3b MeX/y IPAaBOBOH CUCTEMOH, KY/JIbTYpO 1 HC-
TOPUYECKUM Pa3BUTHEM KaXKIOH CTPaHBI.
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